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INAUGURATION OF THE ASIAN JOURNAL OF LEGAL 

STUDIES 
 

Adrian Fong* 

 
I am very pleased to be able to represent the Editorial Board in 

inaugurating Volume I of the Asian Journal of Legal Studies. Volume I of the 

Journal deals with the theme of ‘Human Rights in Asia’. We are very 

fortunate to have a wide range of topics present in the Volume. 

Asia, the most populated and diverse continent in the world, receives, 

much less legal focus than its counterparts in America and England, due to 

the comparatively fewer platforms for legal scholarship. Moreover, the need 

for cross-border understanding of the various Asian legal systems is 

increasing due to globalization, yet many students in Asia do not have an 

opportunity to read or learn about other countries. The founding of the Asian 

Journal of Legal Studies was an attempt to create a widely-read forum where 

students, academics, and professionals, could discuss Asian legal 

affairs.  Hopefully, through this Journal, ALSA members and beyond will 

have the ability to read and understand more about their Asian neighbours 

and perhaps even about their own country.  

Thanks go out to a number of individuals who were instrumental in 

producing this Volume: Melinda Lapus, Kansuda Sodsee, Nanthana 

Thamtherdthai, Hayde Talorong, and last but not least, the foreward and guest 

contributors.

                                                 
* Editor-in-Chief, Asian Journal of Legal Studies. Chinese University of Hong Kong. 



 

 

FOREWARD 
 

HEARING THE TREE IN THE FOREST: HUMAN RIGHTS IN 

ASIA 

Malathi Das* 

‘Asia – in all its robust variety – is a hotbed of human rights controversy and 

conflict. It also harbours great potential and promise to improve the standards 

of human rights enjoyed by its peoples.’  

Professor David Kinley, University of Sydney1  

I. INTRODUCTION 

The question: "If a tree falls in a forest and no one hears it, does it make a 

sound?” is commonly regarded as a thought experiment that challenges 

conceptions of observation and the knowledge of reality. 

Some of you may be wondering why I am asking you this question in a 

discussion on human rights in Asia.  

I ask this because the question poses one of the biggest challenges that 

faces the legal community on what, when, why, and how to speak out against 

human rights violations.   

So, coming back to the tree. If you can’t hear something, you don’t know 

about it. And if you don’t know about it, then it probably doesn’t exist for 

you. And if it does not exist for you, you probably will not see any need to 

do anything about it. 

                                                 
* Malathi Das is the President of LAWASIA. 
1  Thomas Davis and Brian Galligan (ed), Human Rights in Asia (Edward Elgar 2011). 
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But that does not mean that the tree did not fall or make a noise. 

It may have in fact caused a lot of damage. And the longer you leave the 

damage, the harder it will be to fix. So we may be ignoring it at our peril. 

So, what is this noise that our profession cannot ignore? Awareness of the 

state of adherence to human rights, regardless of where you are located, the 

type of law your practise, whether you are lawyer, judge, legislator, academic 

or politician and from that awareness, deciding what more or little you can 

do to alleviate the situation.  

It can be depressing to talk about human rights, particularly in the face of 

rampant abuse. As an organisation, LAWASIA periodically releases 

statements expressing concern about human rights violations or threats to the 

Rule of Law. Sometimes we wonder if these statements make a difference to 

anyone.   

Yet the emotion we would like to share with our members, as well as those 

whose plight we highlight, is neither extreme anger nor despair, but of a quiet 

hope.  

Through bearing witness to suffering, we are determined to shine an 

inextinguishable light on the plight of countless victims of human rights 

violations with an aspiration and ideal that individuals will no longer be 

denied their inherent dignity, liberties and rights. And with that, an awareness 

that the world will not sit by and say or do nothing. 

We feel that it is important to voice our response against acts of senseless, 

lawless violence from persons and communities all over Asia and elsewhere 

as a free and prosperous society. However, this cannot be achieved through 

spontaneous revolution but through the gradual evolution of public opinion 

and values.  
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This can only arise from proper education and the dissemination of 

knowledge and awareness. To this end, it is hoped that by our statements, we 

will cultivate a curiosity and a questioning mind which will seek to address 

in greater detail the many different aspects of human rights violations, from 

the more obvious torture to the more insidious censorship and other forms of 

oppression which are often used by authoritarian regimes as a means of 

maintaining control and suppressing opposition.  

One of the reasons outright violence is less prevalent in some places than 

in others is that certain countries have open and free political processes that 

protect dissenting voices and institutional checks and balances to the power 

of any particular group.  

While torture is often used to address the insecurity dialogue and debate 

cause authoritarian regimes, there exist many historical examples of societies 

forcing political reform despite the best efforts of whoever may be in charge.  

This is both a challenge and a hope for most countries in Asia today. 

 

II. LAWASIA 

The purpose behind LAWASIA issuing statements which make reference 

to universally accepted norms and declarations of human rights principles is 

to highlight and make prominent coverage to the atrocities committed by 

authorities and affiliated agencies against individuals legally under their 

protection.  

Such statements and issuing of principles create a platform for the 

discussion and exposure of human rights violations in Asia and around the 

globe. We also send Observer Missions to countries in which rule of law has 

been compromised and engage in dialogue with stakeholders to find out first-
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hand what the situation is like on the ground. We send Observers to hold 

watching briefs in trials which hold regional and international attention.  

We call for governments to investigate thoroughly and prosecute 

perpetrators of human rights violations. We remind them to adhere to the 

Rule of Law. Publishing these statements is meant to empower the global 

citizenry to continue to hope (and demand) that our governments, guided by 

the fundamental principles in the Universal Declaration of Human Rights and 

other international conventions, take legislative, administrative and judicial 

action so that not only will justice be served, but a lasting peace will be 

brought to humanity. 

As we read the news of civil society or small pockets of opposition forces 

fighting back and often at the costs of their lives and liberty and that of their 

family, it has become clear that individuals and peoples across Asia are 

frustrated and deeply embittered by the widespread lack of respect for human 

rights in their countries.  

Yet in most cases, the expression of such anger and frustration tends to 

stay firmly in the private or domestic sphere; such is the stranglehold 

authorities have on individuals through the exercise of fear. This kind of 

discourse is difficult, if not impossible, to monitor. Despite attempts by the 

media to expose state-sponsored human rights violations, it is unable to 

represent and broadcast the private fears, experiences and opinions of the 

average person.  

State censorship has also proved a common blight in Asia – there is often 

a conscious attempt by the media to reflect a positive or at least sober mood 

at home, and expressions of domestic discontent are quite sophisticatedly 

framed as unfashionably unpatriotic.  

Discussions about ‘difficult’ issues like human rights violations are 
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discouraged and adopt the shade of social taboos. In marginally freer forums, 

the mass media often practises self-censorship in order to not invite attention, 

criticism and recrimination. Only an already privileged minority in society is 

able to express their support for the status quo.  

By issuing statements grounded on universal principles, it is LAWASIA’s 

intention to question assumptions and open avenues for healthy discourse.  

Promoting human rights is a gradual but necessary process that we all bear 

responsibility for. It is hoped that creating an awareness in Asia and around 

the world will galvanise governments and aid advocacy groups. In Asia, the 

time has come to stand up against human rights violations in whatever form 

it takes – outright unlawful or disguised as legitimate actions.  

The anecdotal evidence from our recent statements which span several 

jurisdictions reiterates a profoundly disturbing truth: in Asia, human rights 

violations are still rampant. They can flourish in long standing democracies 

as well as in relatively new entrants to the democratic fold. It can pervade 

countries where the rule of law is being replaced by the law of the rulers, but 

countries which have managed to maintain an enviable degree of judicial 

independence, are also not spared. Nor has the scrupulous exclusion of the 

military from politics and civil affairs provided an adequate bar to human 

rights violations in Asia.  

Asia thus effectively debunks the deeply ingrained belief that human 

rights violations happen only in anti-democratic or non-peaceful situations. 

By demonstrating that human rights violations can co-exist with democracy 

and the rule of law, the Asian example compels us to rethink many of our 

familiar, comfortable and comforting catchphrases about human rights. 

The latest initiative of LAWASIA has been to draw attention to and 

endorse the United Nations Guiding Principles on Business and Human 
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Rights (“UNGP”). These principles are particularly relevant to Asia due to 

its focus on economic success and the attraction of foreign investments into 

less developed jurisdictions, quite often at the expense of other basic rights. 

At its session in June 2011, the United Nations Human Rights Council 

(“Council”) unanimously endorsed2 the UNGP for implementation of the UN 

‘Protect, Respect and Remedy’ Framework on Business and Human Rights’ 

proposed by the Special Representative of the UN Secretary General, 

Professor John Ruggie.3 

 The Council’s strong support for the UNGP and the multi-stakeholder 

process through which they were developed - involving government, 

business, civil society, trade unions and other actors - marked a significant 

step forward in affirming state obligations to protect against rights abuses 

involving non-state actors and in clarifying the responsibility of all business 

enterprises to respect human rights, including through ongoing due diligence 

processes. 

The UNGP have begun to enjoy wide acceptance in Europe and the United 

States, and are being used by companies, investors, and international 

standard-setting organizations. NGOs use them in their advocacy. They are 

reflected in the updated Organization for Economic Co-operation and 

Development (“OECD”) Guidelines for Multinational Enterprises, the new 

International Standards Organization (“ISO”) 26000 Guidance on Social 

Responsibility for companies, the revised International Finance Committee 

(“IFC”) Sustainability Framework and Performance Standards, and the 2011 

European Union (“EU”) Communication on Corporate Social Responsibility 

                                                 
2  UNHRC, ‘Human rights and transnational corporations and other business enterprises, 

Frank La Rue’ (2011) UN Doc A/HRC/RES/17/4. 
3  UNHRC, ‘Report of the Special Representative of the Secretary-General on the issue of 

human rights and transnational corporations and other business enterprises, John Ruggie’ 

(2011) UN Doc A/HRC/8/5. 
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(“CSR”). Eyes are now turning to implementation across the world.  

However, the UNGP, while already viewed as being a strong brand, has 

not yet reached many potential new audiences in specific industry sectors or 

regions, Asia being one of them. Questions remain over how best to open 

wider discussions on human rights and business responsibilities in specific 

contexts and how best to introduce the UNGP to new constituencies. 

Efforts by regional bodies and industry groups are key elements of a global 

strategy aimed at expanding awareness of the UNGP around the world. Such 

an approach must also include engagement with those who provide advice 

and support services to business. On this note, the American Bar 

Association’s endorsement of the UNGP in February 2012 is significant 

recognition of the role of corporate lawyers and their efforts reaching 

mainstream investors. It is the intention of LAWASIA to similarly seek its 

Council’s endorsement of the UNGP at its October meeting in Singapore later 

this year. 

 

III. BUSINESS-RELATED HUMAN RIGHTS ABUSES IN ASIA 

Business-related human rights abuses are cause for concern in the Asian 

region. Types of abuses that have surfaced include the abusive treatment of 

migrant workers, breaches of labour standards in various industries, and 

degradation of the environment and violation of indigenous peoples’ rights 

as a result of extractive industries and palm oil operations. Often times, 

victims of corporate-related abuses seem to have had little protection from 

the state and limited avenues for raising their grievances or gaining access to 

remedy when abuses occur. 

In Asia, there has also been a misperception that business and human 

rights are confined to CSR concepts.  
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IV. REAL LIFE EXAMPLES OF HUMAN RIGHTS ABUSES 

Last year, the inaugural UN Business and Human Rights Forum was held 

in Geneva from 4-5 December. The following real life examples of rights 

abuses in Asia were cited by the Secretary-General of the International 

Federation for Human Rights (“FIDH”):4  

 Ms Heng Chantha, a 14-year-old Cambodian girl, who was killed on 

May 16 during a crackdown against villagers trying to prevent their 

land from being grabbed.  

 Mr Mam Sonando, who was sentenced to 20 years’ jail on October 1, 

2012 for advocating for the rights of Heng Chantha’s community. Mam 

Sonando’s sentence was suspended by the Cambodian Court of Appeal, 

and he was released.5 

 Ms Venecia Natinga Nestor was shot dead in broad daylight on a public 

highway in the Philippines on June 19, 2012 for being a strong voice 

against land grabbing. As at January 2013, no case had been filed 

against the suspects, who included a police officer.6  

 Mrs Juvy Capion, an indigenous leader and her two sons, 13-year-old 

Jordan and 8-year-old John, who were killed on October 18, 2012 at 

                                                 
4  Debbie Stothard, ‘Speech’ (UN Forum On Business and Human Rights, Geneva, 4 

December 2012) <http://www.fidh.org/IMG/article_PDF/article_a12549.pdf> accessed 

7 October 2013. 
5  He was later released from prison after a suspension in his jail sentence. See Kate Hodal, 

‘Cambodian activist Mam Sonando to be freed in days’ The Guardian (London, 14 March 

2013) <http://www.theguardian.com/world/2013/mar/14/cambodian-activist-mam-

sonando-freed> accessed 7 October 2013. 
6  Katherine Ronderos, ‘Defending Ancestral Lands: Indigenous Women Human Rights 

Defenders In The Philippines’ (Association for Women’s Rights in Development, 2013) 

<http://www.awid.org/News-Analysis/Friday-Files/Defending-Ancestral-Lands-

Indigenous-Women-Human-Rights-Defenders-in-the-Philippines> accessed 7 October 

2013. 
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their home in the Philippines. Mrs Capion and her husband Daguil 

Capion opposed mining in the ancestral domain of the B’laan tribe. The 

B’laan community had been “protesting against abuses committed by 

the Swiss-Australian mining company XSTRATA- Sagittarius Mines, 

Inc. (SMI), and Juvy had complained that no action had been taken by 

the government to address their concerns”.7 

 Ms. Mao Hengfeng, a Shanghai housing activist and promoter of 

women’s reproductive rights was given a sentence of hard labour. She 

has been repeatedly detained and allegedly subjected to torture and ill-

treatment by authorities for her activism. On February 8, 2013, Ms 

Hengfeng was released to serve the rest of her term at home.8 

 Mr Aminul Haque Islam, a 41-year-old labour activist from 

Bangladesh, was assassinated in April 2012 after being abducted and 

severely tortured.  

 Thai conservation and environmental activist Mr Thong Nak 

Sawekchinda, who was shot dead in July 2011.  

 “On December 7, 2012, Sheryll Ananayo Puguon was shot dead on her 

way home to Brgy, in the Didipio region of the Philippines. Ms Puguon 

was the eldest daughter of Manang Carmen Ananayo, leader of the anti-

mining organization Didipio Earth Savers Multipurpose Association 

(DESAMA) in the province of Ifugao. The motive for the killing is still 

unknown, but the police ruled out robbery as nothing was taken”.9 

                                                 
7  ibid. 
8  Amnesty International, ‘Human Rights defender at Risk’ (Amnesty International) 

<http://www.amnestyusa.org/our-work/cases/china-mao-hengfeng> accessed 7 October 

2013. 
9  Katherine Ronderos, ‘Defending Ancestral Lands: Indigenous Women Human Rights 

Defenders In The Philippines’ (n 6). 

http://www.amnestyusa.org/our-work/cases/china-mao-hengfeng
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In addition to these individuals:  

 450 workers were reported killed in garment factory fires in 

Bangladesh and Pakistan in late 2012. 

 Workers at an electronics factory in China were reportedly pushed to 

suicide by harsh conditions. 

The above are just a few examples of abuses which have reached the 

public domain. For every one reported, there are several thousand which go 

unreported. 

Debbie Stothard, the Deputy Secretary-General FIDH & Coordinator for 

Altsean-Burma, noted that most of these men, women and children were 

killed or jailed because they were trying to stop human rights abuses linked 

to business activities. In the murder cases "which have taken place since the 

adoption of the Guiding Principles, no one has been convicted for the 

crimes”.10  

Instead, criminalization and repression of those who seek to address the ill 

effects of business activities are continuing and seems to be increasing in 

some areas. Access to justice for those affected has not improved. 

In too many of the situations set out above, those responsible have not 

been brought to account. Prevailing impunity makes it easier for business 

entities to forget their responsibility to respect human rights. 

Company-based grievance mechanisms may be useful for preventing 

harm and facilitating resolution of minor problems. However, they can in no 

way replace state-based mechanisms in cases involving egregious violations.  

Ordinarily, the best solution for a victim is to have access to an 

                                                 
10  Debbie Stothard, Speech (n 2). 
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independent court where he or she lives. However, too often, the judicial 

system where the harm occurs is weak or unable to provide for an effective 

remedy.  

This is why we also need to remind home states of the multinational 

companies of their duty to protect and insist that they provide effective 

avenues to remedy in cases where host states lack the capacity or will to do 

so.  

Part of the continuing and ongoing awareness campaign must include 

exploring and recommending how home states, as part of their duty to protect, 

can facilitate access to justice for victims of human rights abuses in less 

developed countries involving corporations under their jurisdiction. 

 

V. HEARING THE TREE FALL – THE ROLE OF LAWYERS 

Business can have an impact on all human rights, both positively and 

negatively. Therefore, businesses have a responsibility not only to comply 

with relevant laws, but to respect international instruments and make sure 

they are not complicit in human rights abuses. It is good for business, too.  

But it is all too easy to be blind-sided by the commercial and business 

imperative. 

Lawyers have an important role to play in advising enterprises on the 

implementation of the Guiding Principles, as senior managers within most 

enterprises are unlikely to be familiar with the language of human rights.  

Lawyers need to be prepared to engage proactively, not defensively, with 

issues like human rights, the environment, labour standards and anti-

corruption. They can also play a vital role with respect to business and human 

rights, helping to manage risks to guard against harming individuals, a 
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company or society. 

Lawyers also have an important role to play in implementing the policies 

and processes required to ensure that an enterprise discharges its 

responsibility to respect human rights. Lawyers coming to the UNGP – 

whether as in-house counsel or in private practice – are likely to have 

experience dealing with other systems of internal governance and control.  

Lawyers will be able to draw on their experience in advising on 

compliance with regulatory requirements in areas such as equalities law and 

occupational health and safety. Experience in the design and implementation 

of “adequate procedures” under corporate governance requirements or anti-

money laundering legislation, for example, is likely to be particularly relevant 

in the implementation of human rights due diligence. 

 

VI. CONCLUSION 

I have in this essay covered some of the main themes which often arise in 

the international fora in the discussion of the lawyers’ role in civil society, 

advocacy and capacity-building and promoting access to justice and the Rule 

of Law, and the general synergies between public-private and civil society in 

calling attention to human rights violations.  

I congratulate the Asian Law Students’ Association (“ALSA”) on its 

inaugural publication of the Asian Journal of Legal Studies and for choosing 

to focus on the theme of Human Rights. I have no doubt that the publication 

will go far in challenging students’ minds and mindsets, and whilst 

encouraging them to revel in the nobility of the law, also revealing to them 

the toxicity of injustice.  

I hope this short essay contributes to some discussion in this inaugural 
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publication and will keep the conversation going.  

It is my wish that members of ALSA will graduate more worldly and more 

confident, but also more humane and filled with the spirit of human 

responsibility.  

I started this article with the question about the tree falling in the forest. I 

wish to end by telling you about the response to this question by a Canadian 

comedy show, The Royal Canadian Air Farce, which parodied the thought 

experiment by asking, "If a tree falls in a forest and no one is around to hear 

it, where are they?"  

I express my hope that there will always be ready lawyers, law students, 

and others in the legal community who will always be around to recognise 

human rights violations or `hear the tree which falls’ and send out the distress 

signal and call out attention to it.  

I also hope that the legal community present and future will not become 

so caught up in the business of law as to ignore its fundamental tenets or sell 

out to the commercialisation of the law at the expense or upholding its values.  

In short, that we shall continue to be around, to hear the sound, and to try 

to do something about it. 

* * * 



 

 

HUMAN RIGHTS IN ASIA  
 

José Ramos-Horta* 

 

 

I. CURRENT SITUATION OF HUMAN RIGHTS AROUND THE 

WORLD          

Compared with the immediate post-World War II period up to the 90's, we 

could say there has been dramatic progress in civil and political rights and 

economic, social and cultural rights, the two fundamental pillars of all human 

rights.  

Colonialism and apartheid were obviously two of the worst manifestations 

of individual and collective abuses – of gross, systematic and systemic abuse 

of human rights. But sadly and tragically, freedom from colonial rule didn't 

mean necessarily freedom from oppression. In fact, in too many instances, 

there were greater human rights abuses in the years after independence than 

during the colonial era.  

Too many peoples in Asia, Africa and Latin America who were freed from 

colonial rule, became victims of the new tyrants with different skin colours 

and different masks. In Asia, for example, from the early 1950's until the late 

1980's, we saw horrendous human rights situations in China, Cambodia, 

Indonesia, South Korea, Bangladesh, and Burma. We saw brutal violence in 

many parts of Africa – despotic regimes in Uganda, Congo, and the Central 

African Empire being just a few examples. In Latin America, there were only 

one or two bright spots during that whole period.  

                                                 
*  His Excellency José Ramos-Horta is the former President of East Timor, 1996 Nobel 

Peace Prize Laureate, and current United Nations special Envoy to Guinea-Bissau. This 

article has been adapted from a question and answer format. 
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Even in Europe, by 1974, there were two old dictatorships in the Iberian 

Peninsula. And let us not forget the oppressed peoples of Central and Eastern 

Europe, the Baltic States, as well as the Russian prison gulags and the labour 

camps of Siberia.  

So I would say that overall, the human rights situation in the world today, 

viewed from the perspective of the two main international human rights 

conventions, has improved significantly.  

 

II.  CURRENT SITUATION OF HUMAN RIGHTS IN ASIA                                                                                             

Asia has some of the oldest and largest democracies, India and Japan, and 

many new ones – quite dynamic in fact – but sometimes these are “corrupt 

democracies”, or "vote buying democracies". And yet, they are still better 

than the tyrannies of the past. 

Much credit is given to Poland for inspiring the democracy movement 

around the world in the late 80's and early 1990's; rightly so. But there's not 

enough recognition of role of the peaceful "People's Power Movement" in the 

Philippines that overthrew the Marcos dictatorship. This predated by 10 years 

"Perestroika" in the-then Soviet Union and the freedom movements in 

Central and Eastern Europe.  

Indonesia, Timor-Leste, and the Philippines, are among Asia's newest and 

most vibrant democracies where rule of law and freedom of expression, are 

taking roots. Asian democracies are still imperfect democracies, but we have 

made tremendous progress.  

But we must also recognise and be ashamed of the reality that Asia still 

has the largest numbers of totalitarian regimes, the worst and most dangerous 

being the North Korea. We also continue to have a number of absolutist 
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monarchies and the largest numbers of people living in slavery. Asia has also 

the largest number of discriminated and excluded minorities, whether they 

are the Rohingya in Myanmar or the so-called untouchables in India, with 

very little or no protection at all from the State.  

The death penalty prevails in almost all of Asia which, in my view, should 

not exist in the 21st Century. I am proud to say that Timor-Leste stands out 

in this regard – we have no death penalty and the maximum prison sentence 

is 25 years; we do not have life imprisonment.  

 

III. THE LARGEST THREAT TO HUMAN RIGHTS IN ASIA 

The most serious and most dangerous of all is by far the situation in North 

Korea, a despotic regime of the type of Stalin and the Khmer Rouge, with a 

standing army of more than 1,000,000 (one million) and nuclear weapons. 

And the threat is not only to their own people, but also to peace and security 

in the entire region. 

Militarization and nuclearization, extreme poverty living side by side with 

extreme opulence, environmental destruction, exhaustion of land and water 

to sustain the lives of 4 billion people who live in a crowded region; ethnic 

and religious tensions and conflict; border claims and counter-claims; 

prejudices, discrimination and exclusion of ethnic and religious communities. 

These are the real threats to human rights in Asia. 

 

IV. THE SITUATION OF HUMAN RIGHTS IN ASIA IN TEN 

YEARS 

There can be progress in addressing problems of discrimination and 

exclusion in India; there can be progress towards building sustainable peace 

and a harmonious plural society in Myanmar; there can be a final resolution 
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of the separatist conflicts in Southern Philippines and Southern Thailand; 

there can be more equality, less poverty, and greater rule of law. China can 

evolve peacefully towards a state founded on the Rule of Law.  

But achieving this progress will require stronger engagement, enlightened 

leadership, and a people's movement throughout Asia that demands change 

and responsibility from their leaders; this will require leaders with vision and 

humility who accept the very human condition that no one has a monopoly 

on truth and knowledge; that those in power show the true qualities of 

leadership – humility and compassion, integrity and vision – and descend 

from their pedestals and embrace the vast majority of society that have been 

excluded from good fortune. 

 

V. ARE HUMAN RIGHTS CULTURALLY RELATIVE? 

This is utter nonsense and offensive to Asians. My answer is simple: the 

life of an Asian is as precious as the life of an European; an Asian and an 

European feel the same about torture; torture is abhorrent for anyone, 

regardless of his/her skin color; both feel the same about being imprisoned 

without due process of law.  

 

VI. THE CONNECTION BETWEEN HUMAN RIGHTS AND 

DEMOCRACY 

Democracy and Rule of Law are pre-conditions for true respect for human 

rights. Democracy and the Rule of Law are suppressed in authoritarian and 

totalitarian States. So the attainment of the full dimension of human rights is 

possible only in fully functioning democracies with a strong, independent 

judiciary. 
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VII. IS THERE A LINK BETWEEN SUSTAINABLE 

DEVELOPMENT1 AND HUMAN RIGHTS? 

Only equitable and sustainable development can provide for the full 

enjoyment of fundamental human rights. We can see in almost all of Asia and 

elsewhere that rapid growth and industrialization have not translated into 

equitable distribution of wealth and eradication of extreme poverty. Quite the 

contrary, it has deepened the divide between rich and poor. Asia is now one 

of the most unequal regions of the world. The problem is not only one of 

income, but also inequality of opportunity, including access to basic services 

such as education and health. At the same time, environmental damage 

caused by obsessive growth and industrialization has taken land from rural 

farming and contaminated water, the livelihood of the poor. Such inequalities 

are unsustainable and can bring a whole society down. They can fuel social 

tensions and upheaval, and also lead to a rise in criminality.  

What are human rights after all, besides being able to vote and be elected, 

besides being able to freely express one's opinions? Human rights must entail 

also rights such as freedom from extreme poverty; access to education, 

health, clean water and a clean environment. 

 

VIII. IS THERE A RESPONSIBILITY FOR NATIONS TO SPEAK 

OUT AND PROTECT HUMAN RIGHTS?2 

When we fight for democracy and human rights we do fight based on our 

                                                 
1  See José Ramos-Horta, ‘Asia Should Lead in Sustainable Development’ (Huffington 

Post, 26 June 2012) <http://www.huffingtonpost.com/jose-ramoshorta/asia-sustainable-

development_b_1628274.html> accessed 31 October 2013. 
2  His Excellency mentioned, in his interview with Sir David Frost, the difficulties of 

convincing nations to speak out against abuses of human rights when stability was a 
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beliefs, convictions and commitments, but we must also fight with 

intelligence, wisdom, patience, and serenity. Sometimes we must ask 

ourselves, what is the best way to achieve results? Quiet diplomacy, dialogue, 

engagement with the perpetrators of human rights violations? Or we chose 

public denunciation, confrontation, sanctions? There are no prescribed 

solutions for every situation. We must opt for strategies that are best for each 

situation, always bearing in mind, that what we want is to save people from 

prison, torture and the firing squad, and to lift people from misery. Human 

life must be at the center of our concern and in this regard we must ask 

always, how can we rescue individuals or entire communities from violence, 

fear and torture, from prison and possible death?  

 

IX. USE OF DIPLOMACY, PEACEFUL RESISTANCE, AND 

NEGOTIATING, AS TACTICS TO SECURE HUMAN RIGHTS: 

ONLY OR PREDOMINATE WAY?3 

I favor dialogue and engagement in dealing with situations of human rights 

abuses. But this does not mean there are no alternatives that might be more 

effective. In the case of the genocide in Rwanda in 1994, the only means 

possible to prevent the genocide from even starting would have been early 

warning, preventive action, including early direct military intervention.  

There have been instances of military intervention that have ended a 

tyranny and saved lives. An example is the Vietnamese intervention in 

Cambodia that put an end to the Khmer Rouge regime. Maybe this should 

                                                 
major concern. See The Frost Interview, ‘Jose Ramos-Horta: Lessons in patience’ (Al 

Jazeera, 1 December 2012) 

<http://www.aljazeera.com/programmes/frostinterview/2012/11/201211281120283412

00.html> accessed 31 October 2013. 
3  See ibid.  
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have occurred much, much earlier! There was also the case in 1979 of 

Tanzania's intervention in Uganda that put an end to the murderous regime 

of Idi Amin. But such military interventions are risky and should not be the 

norm. 

 

X. IS THERE A RESPONSIBILITY FOR LEGAL PROFESSIONALS 

AND LAW STUDENTS TO SPEAK OUT FOR HUMAN 

RIGHTS? IF SO, HOW SHOULD THEY DO THAT? 

I would say, yes, speak out, join your voices with those in your country 

and in the region, but always do so with a great deal of thought and enquiry; 

resist demagogy and bias; be objective and be very strict in your research. I 

have greatest respect for Amnesty International, they do have great 

credibility, because they are extremely meticulous in their information 

gathering and research; their reports are unassailable and every regime reads 

them. So learn from AI, look for a chance to do an internship or training with 

them. Human Rights Watch is another such effective and credible 

organization from whom you can take guidance.  

 

XI. EXPERIENCE SERVING AS THE UNITED NATIONS ENVOY 

TO GUINEA-BISSAU  

The UN Secretary-General does care greatly about the situation in Guinea-

Bissau and I am often impressed about his familiarity with the details of the 

problem. How he manages to read and absorb so much detailed information 

on every problem-country in the world is truly amazing.  

Secretary-General Ban Ki Moon trusted me to help bring about lasting 

peace and rule of law in that unfortunate country and I am doing my best with 

the modest wisdom God gave me. God was not too generous when He 
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decided how much intelligence I should have. But my modest wisdom is 

compensated by experience and common sense and support from all 

involved.  

However, like in every situation, the UN does not and cannot substitute 

for national ownership and leadership. National actors, political leaders, civil 

society actors, military leaders, religious leaders, in any given country must 

accept their own responsibilities. The UN can advise, guide and sometimes 

put gentle pressure, sometimes firm pressure, but in the end, lasting peace 

must come from the hearts and minds of the people themselves.  

 

XII. CONCLUSION 

Asia lags behind every region of the world in rule of law, human rights 

and democracy, freedom of press; torture and degrading prison conditions, 

arbitrary arrest, death penalty; extreme poverty and corruption are all too 

pervasive in Asia.  

But Asia has also made dramatic improvements in lifting tens of millions 

of people from extreme poverty and many more millions will leave the 

poverty trap in the next decade if governments of the region will invest more 

in basic health care and education, in rural development and food security, 

sustainable development and in environment restoration and preservation.  

Asians can marshal an Asian Fund for Sustainable Development and 

Prosperity to the tune of at least $1 trillion for the next 30 years to invest in 

education, health, sustainable agriculture, science and technology. Asians 

must return to Mother Earth what was destroyed in the last 50 years - by 

replenishing our forests, planting millions of trees in every country, cleaning 

up lakes and rivers, and invest in recover our precious corals, fish stock.  

What good will be human rights and democracy if we destroy the very 
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land we live in?  

 

 
* * * 

 



 

 

CROSS-BORDER SEX TRAFFICKING BETWEEN INDIA AND 

BANGLADESH: THE LARGEST ILLEGAL INDUSTRY IN 

INDIA 
 

Ankesh Shreyansh & Devyani Jain* 
 

ABSTRACT 

 

This paper is an attempt to look into one of the major crimes in cross-border 

trafficking of people between India and Bangladesh: Sex Trafficking. It is the 

largest illegal industry currently operative in India and has spread its roots 

deep into the society by exploiting the flaws in the nation’s legal system. This 

paper is divided into six parts for an easier access to and understanding of 

this problem. Part I is an introduction to this issue. Part II looks into the areas 

of the legal system need to be rectified in order to muzzle the problem of sex 

trafficking. Parts III and IV provide the preventive measures which should be 

and are being taken by the two countries to deal with human trafficking as a 

whole and the role of the South Asian Association for Regional Cooperation 

(“SAARC”) Convention in the issue. Lastly, Parts V and VI provide the 

suggestions for the aftercare of the sex trafficking victims.   

 

 

I. INTRODUCTION 

With the advent of globalization, there has been an increase in 

development across the world; this also resulted in a concurrent increase in 

cross border criminal activities. The intensity of these crimes has been 

exponentially higher in the developing and under-developed countries 

because of their vulnerability to such crimes. These criminal activities 

                                                 
* 5th year students at the WB National University of Juridical Sciences, Kolkata. 
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include terrorism, drug peddling and smuggling, among others. However, it 

is the heinous activity of human trafficking which has spread all over the 

world like wildfire. In the past few decades, it has become one of the most 

carried out criminal activities over the globe. It involves the trafficking of 

women and children, sometimes even men, for the purpose of prostitution, 

cheap labour for domestic and industrial activities, organ trafficking, and 

various other exploitative activities. Human trafficking has grown 

exponentially in the South Asian countries, and especially in Bangladesh 

since its formation in the year 1971. Bangladesh acts as a source country for 

carrying out these activities while India is one of its largest recipients.1 

Furthermore, according to the UN estimates and the Trafficking in Persons 

Report published by the U.S. Department of State, approximately 400 women 

and children fall victim to trafficking each month in Bangladesh with a 

considerable percentage of them being trafficked to India.2 This reflects how 

this crime has established its roots in these two countries. 

Though victims are trafficked for various purposes, the branch of 

trafficking which has spread throughout India, exploiting the flaws in the 

prevention and redressal system, is sex trafficking. The impact of this 

criminal activity is evident from the fact that every other illegal industry in 

India directly or indirectly utilizes sex workers. Most of the women and 

children trafficked to the country are thrown into the pits of prostitution 

where they are harassed physically and mentally by the people perpetrating 

this crime as well as the system purporting to prevent such crimes. Sex 

trafficking is a serious violation of basic human rights of life, liberty, and 

security of persons.3 

                                                 
1  U.S. Department of State, ‘Trafficking in Persons Report’ (Department of State, June 

2007) <http://www.state.gov/j/tip/rls/tiprpt/> accessed 27 August 2013. 
2  ibid. 
3  United Nations Declaration of Human Rights 1948, art. 1 and 3. 
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This paper will focus on three different aspects of the sex trafficking. 

Firstly, it will analyze the loopholes in the system which inadvertently pushes 

victims further into a vicious cycle of exploitation. Secondly, it will put 

forward suggestions regarding the prevention of trafficking on an initial level 

which may allow the two countries to put a “check” on sale and purchase of 

human beings. The paper will also deal with the measures taken by the 

SAARC Convention in this regard. Lastly, this paper will emphasize the 

aftercare of the sex trafficking victims, which forms a very important step in 

rectifying the current system and preventing sex trafficking.  

 

II. THE CHANGES REQUIRED IN THE CURRENT LEGAL 

SYSTEM 

The Juvenile Justice (Care and Protection of Children) Act (“JJ Act”)4 

along with the provisions of the Immoral Traffic (Prevention) Act (“ITPA”),5 

constitute a comprehensive legal cushion for the trafficked victims and their 

rescue and rehabilitation. The aforementioned statutes were ushered in the 

garb of ‘beneficent legislations’. However, as things stand at this juncture, 

gaping holes have appeared in the enforcement of the said laws. 

Consequently, the paper wishes to undertake a thorough exploration of the 

plethora of sections, portions and provisions of the laws. It is pertinent to 

undertake such exercise for the fact that the bigger picture is going awry. 

 

A. Incorrect Age Verification of Minor Girls 

The laws regarding exploitation are very age conscious. As per the JJ Act, 

a girl under the age of 18 years who may have committed any offence cannot 

                                                 
4  Juvenile Justice (Care and Protection of Children) Act 2000. 
5  Immoral Traffic (Prevention) Act 1956. 
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be sent to the jail, but has to be placed in a rehabilitation home under the 

directions of the Child Welfare Committee (hereinafter ‘CWC’).6 Section 31 

of the Juvenile Justice act confers upon the CWC ultimate authority to 

dispose the case, for protection, treatment, development and rehabilitation of 

vulnerable children. Furthermore, under the Indian Penal Code (IPC) the 

procurement of a minor girl7 and importation of a girl under the age of 21 

years are both offences.8 The selling and buying of a minor is a punishable 

offence.9 These provisions indicate that age is an important factor to 

determine whether an offence has been committed by the accused against a 

major girl who falls under the purview of the ITPA or the victim falls under 

the ambit of the JJ Act. 

Sex workers above the age of 18 years when arrested under ITPA are 

usually bailed out by the brothel owners and traffickers and subsequently re-

trafficked. In the case of Prerna v the State of Maharashtra,10 the same 

advocate appearing on behalf of the accused brothel owners also appeared on 

behalf of the adult trafficking victims.  The court recognized the brazen 

conflict of interest in this case and held that no advocate appearing on behalf 

of the brothel owners can appear on behalf of the sex workers in the same 

case. An arrested sex worker deemed to be a minor falls under the JJ Act and 

is produced before the Child Welfare Committee. The CWC can then send 

the minor sex workers a rescue home.11 

Under Section 17 of the ITPA, if a sex worker is removed under Section 

15(4) or rescued under Section 16(1), ‘home verification’ is conducted before 

                                                 
6  Juvenile Justice Act 2000, s.15. 
7  Indian Penal Code 1860, s.366 (A).  
8  Indian Penal Code 1860, s. 366 (B). 
9  Indian Penal Code 1860, s.372 and s. 373. 
10  (2003) 2 BOMLR 562. 
11  Juvenile Justice Act 2000, s.8. 
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rehabilitation. Section 17(3) states that if a child is rescued, she is then placed 

in an institute under any act to protect children (such as the JJ Act). Therefore, 

the child can be sent by the Child Welfare Committee to a rescue home until 

she is rehabilitated.  On the other hand, if the person rescued is above the age 

of 18 years she is usually released during the process of verification.12  

As a result, it is profitable for the brothel owners and traffickers to ensure 

that the age of the victim is recorded as above 18 years, in which case the 

victim can be re-victimized after being bailed out or released. If the sex 

worker is a child then there is no scope for legal intervention as the child 

cannot be an accused and hence, the chances of re-victimization are greatly 

reduced.13 Therefore, there is a need for provisions that ensure that there are 

no anomalies between the correct and the recorded age of the victim. There 

should be accountability of the doctor and the police officers involved in the 

age verification. In case of any doubt as to the age of the victim, a medical 

panel may be ordered to verify age. Moreover, no contact should between the 

exploiters and the victim should be allowed.14 

 

B. Misuse of Section 8 of the ITPA 

Section 8 of the ITPA, which prohibits seducing or soliciting for the 

purpose of prosecution, has been thoroughly misused to arrest, prosecute and 

convict sex workers who are involved in the trafficking process due to threat, 

force, coercion and duress.15 Therefore, there is a requirement to assess 

                                                 
12  For instance, in the case of Prerna v the State of Maharashtra, the major rescued 

victims were released during the process of ‘home verification’. 
13  Aparna Bhat, ‘Report on laws and legal procedures concerning the Commercial Sexual 

Exploitation of Children in India’, (ECPAT, 2004) 

<http://www.ecpat.net/eng/Ecpat_inter/projects/promoting_law/india_report/Laws_Leg

al_Procedures_India_Nov200> accessed 27 August, 2013. 
14   ibid.  
15  Immoral Traffic (Prevention) Act 1956, s 8. 
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whether the legal concept of mens rea i.e. whether the intention of the 

commission of that crime on the first place is present before prosecution. To 

ensure this more sensitivity and accountability is needed from all involved; 

police officers, prosecutors and judicial officers.16 If the investigations are 

preliminary in nature, then the court should call for further investigations to 

ensure that the sex worker is not made a victim again at the level of 

prosecution.17 

 

C. Section 19 of the ITPA 

Sex workers need to personally apply under Section 19 of the ITPA to be 

placed in a protective home.18 This section should be amended to include 

Non-Government Organizations (“NGOs”), advocates or persons working 

close to the cause, so that they can send an application on the behalf of the 

victim. Thus, police, NGOs, and individuals, either together or independently 

can rescue women and children who are trafficked in Commercial Sexual 

Exploitation.19 

 

D. Victim Assistance Programs 

There needs to be a shift from the current focus of prosecution of the 

accused to providing assistance to rehabilitate and reintegrate the victim into 

the society. There needs to be a specific program with welfare, remedies, 

                                                 
16  Surya Meena, Tackling Sex Trafficking Through Conventional Modes (1st edn, United 

Publishers 2001) 56.  
17  P.M. Nair, Recommendations and suggestions in Prevention of trafficking in women 

and children in India women and children in India (Institute of Social Sciences) 

<http://www.ashanet.org/focusgroups/sanctuary/articles/ReportonTrafficking.pdf> 

accessed 31 August, 2013. 
18  Immoral Traffic (Prevention) Act 1956, s. 19.  
19  P.M. Nair, Human Trafficking: Dimensions, Challenges and Responses (3rd edn, 

Konark Publishers 2010) 34. 
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redress and security with its focal point. An exemplary legislation in this area 

is the U.S. legislation on the subject of victim assistance – Victims of 

Trafficking and Violence Protection Act, 2000.20  

 

E. Anonymity of the Victim 

In view of the social stigma attached towards victims of commercialized 

sex trafficking, the identity of the victims should be protected. Their 

photographs and publicity should be prohibited. Section 228(A) of the IPC 

which provides for anonymity of the rape victims should be applicable to 

victims of trafficking as well.21 This would make the process of social 

integration smoother for these victims. Such a provision is present in JJ Act; 

section 21 of the JJ Act prohibits publication of the name, address and other 

particulars which may lead to the identification of the juvenile victim.22 

Moreover, the cases under ITPA should be in-camera trials. The rule of 

in-camera trials for rape-victims under Section 327 of the Criminal Procedure 

Code and the State of Punjab v Gurmit Singh23 should be extended to include 

the victims of trafficking. In Sakshi v. Union of India,24 the Supreme Court 

referred to the 172nd Report of the Law Commission and laid down that 

certain procedural safeguards have to be followed to protect the victim of 

child sexual abuse during the conduct of the trial. Therefore, through the 

judgment in the Sakshi case, the court broadened the scope of shielding 

victims of abuse from unsavory publicity. A similar safeguard extended to 

                                                 
20  Victims of Trafficking and Violence Protection Act (2000) s. 107 - Protection and 

assistance for victims of trafficking. This section has provisions for grant of funds, 

protection while in custody etc. 
21   P.M. Nair, Human Trafficking (n 18), 73. 
22  198th Report of the Law Commission of India, Witness Identity Protection and Witness 

Protection Programs (August 2006). 
23  (1996) 2 S.C.C. 384. 
24  (2004) 6 SCALE 15. 
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sex workers would save the victim from publicity and intimidation and 

protect her rights.25 

 

F. Counseling and Legal Representation 

The victim needs counseling to help them through the proceedings. In case 

the victim cannot bear the cost and no NGO comes forward to help the victim, 

the court should order the district administration to take responsibility to 

provide counselors to the victims. The holding of the Supreme Court in the 

case of Delhi Domestic Working Women`s Forum v Union of India,26 that 

victims of sexual assault cases “should be provided with legal presentation”, 

should be extended to trafficking victims. To ensure continuous legal 

representation, it should be guaranteed that the services of the same advocate 

are engaged till the conclusion of the proceeding and the lawyer. 

 

G. Crisis Centers 

There is an absence of efficient crisis centers in the current aftercare 

framework. Such centers should be established, especially in vulnerable 

areas, as a part of an effective district intervention program. These centers 

should be equipped with enough resources to counsel the rescued victims, de- 

traumatize and empower them. Education and skill–based training should be 

taught to empower the victims socially and economically while making them 

aware of their legal rights and the redressal mechanisms available to them.27 

Although it is apparent that there are many aspects of the legal system 

which are to be remedied in order to fight this crime, it is also important to 

                                                 
25  P.M. Nair, Human Trafficking (n 19), 305. 
26  (1995) 1 SCC 14, [15]. 
27  cf Surya Meena, (n 16) 56.  
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ensure that trafficking altogether should be prevented on the very 

fundamental levels. These levels involve the measures which are to be taken 

by the two nations since the borders they share is the home ground for the sex 

traffickers in India. 

 

III. SUGGESTIONS FOR PREVENTION AND THE MEASURES 

BEING TAKEN 

The reason for the existence of every problem has two parts: one main 

cause which is the root cause for its existence and a superficial one which 

arises out of the root cause. Similarly, even human trafficking also has two 

different reasons for its existence. The root cause being the one prevailing 

among the people being trafficked and a superficial reason which is the 

people involved in trafficking.28 It is very important to make sure that both 

these reasons are tackled with equal concern since the cancerous problem of 

human trafficking cannot be uprooted if either of the above mentioned 

reasons are not dealt with properly. Thus, it is important that prevention 

measures for both these reasons are discussed separately for a better 

understanding.29 

This paper will deal with the above mentioned root cause of trafficking. 

The main reason of the trafficking of these people is their poverty and lack 

of awareness of their rights. Victims often live difficult lives and do not have 

access to the basic necessities of life. Therefore, in order to prevent 

trafficking, the condition of victims need to be kept in mind. They become 

vulnerable to trafficking due to lack of resources and are the easiest targets 

                                                 
28  U.S. Department of State, Trafficking in Persons Report - India, (UNHCR, 27 June 

2011) <http://www.unhcr.org/refworld/docid/4e12ee7427.html> accessed 27 August, 

2013. 
29  ibid.  

http://www.unhcr.org/refworld/docid/4e12ee7427.html
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for traffickers. Often, families let go of their members because they are 

promised a substantial amount of money or other resources. Moreover, 

members of the family who are sold to traffickers are generally the ones who 

are considered a burden on those families or those who are not aware of the 

fact that they are being trafficked.  

Thus, the first step which should be implemented in order to prevent 

trafficking is to provide proper and permanent work opportunities for at least 

one member of such families, since the root cause of trafficking is the lack of 

resources to lead a basic and dignified life.30 One of the causes of this 

crippling poverty is the lack of awareness regarding the benefits of having a 

small family. A child is usually considered an extra earning hand. Hence, at 

a later stage, these children are either sold to the traffickers or if they are 

lucky enough to escape that horror, they become a part of this vicious cycle 

by becoming an heir to their family. Therefore, there is a need to ensure that 

awareness about education and family planning programs is brought about in 

these areas so that the children are no longer considered as working hands 

and are provided with basic level of education.31  

It is understood that improved financial and educational conditions of 

these families will improve the situation of the women in these families 

automatically. However, the above is no excuse for not bringing reforms 

aimed at benefiting women. Women, especially small girls, become victims 

to trafficking because they lack education or specialization in a certain and 

are thus considered a liability by their parents. The prevailing cultural 

practice of the dowry system in India has further worsened this situation. 

                                                 
30  Concern Universal, ‘Prevention of Cross Border Trafficking in Women and Children 

between Bangladesh and West Bengal, India (C-Bat) Project’ 8 (Concern Universal, 30 

April 2009) <http://www.concern-universal.org/files/trafficking_report_09_1.pdf> 

accessed 27 August 2013. 
31  cf Trafficking in Persons Report (n 2). 
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Hence, prevention measures should include encouragement of skill 

development among women along with special education programs so that 

women can become self-sufficient and independent.32  

The suggested measures of prevention are rudimentary in nature, but it is 

believed that these basic reforms at ground level will play a major role in the 

prevention of the cross-border trafficking between Bangladesh and India. 

Traffickers will lose their edge of misguidance over these people, reducing 

the number of trafficking cases by a considerable number. 

The second group of the measures which can be put in place to prevent 

trafficking is the dual-use of both criminal and civil law against the 

traffickers. The measures taken under the criminal law include prosecution, 

strict penalties, and more serious punishments. The purpose of introducing 

these measures is to make sure that the offenders of humanity are not allowed 

to walk freely among the general mass if caught and to set an example for 

others involved in this heinous activity. Due to the rare nature of catching 

people in the act, preventive measures are required to restrain the activities 

of these people. Since both India and Bangladesh share a considerably large 

border, it is suggested that both countries should establish peaceful military 

organizations to keep a check on the crossing of borders by civilians. Studies 

have shown that Bhomra at Stakhira border, which is adjacent with 

Gigadanga of North 24 Pargana border area, is the most sensitive area for 

human trafficking33 thus highlighting the pin in the hay stack.  

It has been realized over the period of time that implementing these 

measures is problematic due to two major reasons. Firstly, there is always a 

                                                 
32  See Trafficking in Persons Report (n 2). 
33  Concern Universal, Prevention of Cross Border Trafficking in Women and Children 

between Bangladesh and West Bengal, India (C-Bat) Project, 8 (Concern Universal, 30 

April 2009) <http://www.concern-universal.org/files/trafficking_report_09_1.pdf> 

accessed 27 August 2013. 
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threat of terrorism to India from Bangladesh making it almost impossible to 

establish mutually consensual military camps. Even if this is achieved, it is 

challenging to keep track of traffickers and place them on trial because of 

lack of proper evidence to prosecute them.   

It is an undeniable fact that many initiatives have been taken to achieve 

such results by both the countries. The Prevention of Cross Border 

Trafficking in Women and Children between Bangladesh and India (C-BAT) 

project has proven to be an effective step. This project is a joint initiative of 

Concern Universal, Dhaka  Ahsania  Mission,34 Women  Interlink  

Foundation  (WIF)35 and Socio  Legal  Aid  Research  and  Training Centre 

(SLARTC),36 that commenced in October 2005 to prevent cross border 

trafficking between the borders and to support the livelihood of the  rescued 

victims. The Ujjwala scheme brought forward by the Ministry of Women and 

Child Development in December 2007, though not as successful as was 

expected, has also proved to be a very efficient step in making a difference to 

the current situation. 37 

                                                 
34  Concern Universal supports initiatives that improve the daily lives of people living in 

some of the world’s poorest communities- for instance providing greater income 

earning opportunities, improved health care, or clean water supply. Last year, their 

work benefitted 1.5 million people internationally. See Concern Universal Bangladesh 

<http://www.concern-

universal.org.bd/index.php?option=com_content&view=category&layout=blog&id=5&

Itemid=2> accessed 27 August 2013. 
35  Women’s Interlink Foundation has through its various projects aimed to bring about a 

mainstreaming and self reliance among those women and children who are under-

privileged and have endured years of social and sexual exploitation. See Women’s 

Interlink Foundation <http://www.womensinterlinkfoundation.org/index.html> 

accessed 27 August 2013. 
36  In 1982, SLARTC was created as a non-profit organization with the basic objective of 

providing legal aid and assistance to socio-economically disadvantage people in 

distress. See also Socio Legal Aid Research & Training Centre 

<http://www.slartc.org/> accessed 27 August 2013. 
37  The Ujjwala Scheme is a comprehensive scheme for prevention of trafficking and 

rescue, rehabilitation and re-integration of victims of trafficking for commercial sexual 

exploitation. See also Ujjawala, Government of India, Ministry of Women and Child 

Development, <http://wcd.nic.in/schemes/Ujjawala.pdf> accessed 27 August 2013. 



36 CROSS-BORDER SEX TRAFFICKING  

 

IV. ROLE PLAYED BY THE SAARC CONVENTION 

The 9th SAARC Summit in the 1996 was the first summit where the issue 

of human trafficking was addressed by the leaders of the South Asian 

countries. It was possible because of the initiative taken by the various NGOs 

working for human rights and women empowerment in these countries. The 

Malé Declaration in the 1997 adopted a resolution to enter into the SAARC 

Convention to Combat the Crimes of Trafficking in Women and Children.38 

Thus, the SAARC Convention on Prevention and Combating Trafficking in 

Women and Children for Prostitution came into existence.  However, given 

the sole focus on prostitution, it has been regularly argued that the 

Convention should include other forms of trafficking as well within its 

ambit.39  

This Convention has played an important role in controlling the trafficking 

of women and children among the SAARC member nations. It has provided 

for the proper legal proceedings to be carried out in case of cross-border 

trafficking between the two nations. Apart from this, it has further explained 

the situations and circumstances under which its provisions could be used. 

The major drawback of this Convention remains its narrow scope of 

applicability which is limited to trafficking for the purpose of trafficking. The 

Convention refers to other kinds of trafficking only in Articles III Clause 1 

under which the member nations are guided to take reasonable action and 

provide proper punishment to the offenders of all kinds of trafficking which 

                                                 
38  International Organization for Migration, The SAARC Convention on Preventing, 

Combatting Trafficking in Women and Children for Prostitution, 

<http://www.iom.org.bd/index.php?option=com_content&view=article&id=52> 

accessed 30 August 2013. 
39  ibid. 
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are illegal under their local jurisdiction:  

 ARTICLE III OFFENCES  

1. The State Parties to the Convention shall take effective 

measures to ensure that trafficking in any form is an offence under 

their respective criminal law and shall make such an offence 

punishable by appropriate penalties which take into account its 

grave nature”.40 

The SAARC Convention, without a doubt, is a commendable 

initiative towards the eradication of the malice of human trafficking. 

However, the restriction of the Convention to a single issue arising out 

of this problem severely limits the scope. This view is also advocated 

by various anti-trafficking groups. They suggest the inclusion of 

trafficking for other reasons such as exploitative labor under the 

domain of the Convention.41 This group of activists has further stated 

that: 

“The Convention must recognise that due to hard social, cultural, 

religious, political and economic pressures, women are forced to 

migrate in search of options for livelihood. Any move to combat 

trafficking must not interfere with women's right to mobility. The 

Convention must not become an instrument to restrict or control the 

voluntary movement of women from one country to another. Issues of 

trafficking and migration must be separated. A distinction between the 

two can only be made if the elements and motives of trafficking are 

                                                 
40  SAARC Convention on Prevention and Combating Trafficking in Women and Children 

for Prostitution, article III (1). 
41  Asia-Pacific Human Rights Information Center, ‘South Asian Convention against 

Trafficking’ (FOCUS, June 2005) 

<http://www.hurights.or.jp/archives/focus/section2/2005/06/south-asian-convention-

against-trafficking.html> accessed 28 August 2013. 

http://www.hurights.or.jp/archives/focus/section2/2005/06/south-asian-convention-against-trafficking.html
http://www.hurights.or.jp/archives/focus/section2/2005/06/south-asian-convention-against-trafficking.html
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defined clearly.”42 

It is highly uncertain whether SAARC would agree to amend the signed 

Convention in future, but it is clear that the above highlighted criticism of the 

Convention is a major impediment to its effective application. In the context 

of India, sex trafficking is the matter of grave concern.  

As mentioned above, rectifying the legal fallacies and ensuring prevention 

on the ground level is imperative, but the aftercare of those who fall victim 

to it is an issue of equal importance. Therefore, the next part of this paper will 

focus on the institution of an aftercare system of sex trafficking victims.  

 

V. AFTERCARE OF SEX TRAFFICKING VICTIMS 

The victims of trafficking and commercial sexual exploitation suffer the 

ultimate violation of human rights. Shockingly, this process of re-

victimization continues through the very system which was meant to redress 

their grievances.  

There is an urgent need to use the available legal framework effectively 

against the perpetrators of these crimes and to provide adequate care and 

protection to the victims to prevent violation of their rights. In addition, the 

redressal mechanism should include rehabilitation and reintegration 

measures. There is a need to establish quality institutions under the ITPA, 

such as in-care institutions, advisory committees, police units or special 

courts, and ensure continued State support and assistance for long-term 

strategies.43 

Moreover, more sensitivity and accountability is required to be established 

                                                 
42  ibid. 
43  See Aparna Bhat (n 13).  
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regarding the plight of the victims of trafficking. An example of the apathetic 

attitude of those responsible for aftercare of victims was highlighted in a 

research where it emerged that the police officials were reluctant to send the 

victims to rescue homes. Such a flippant attitude might be an aggravating 

factor in perpetuating trafficking.44 Furthermore, other aftercare instruments, 

such as the victim compensation program under Section 357 of the Criminal 

Procedure Code (“Cr.P.C.”), only come into effect when the accused is 

convicted and not otherwise.45 Moreover, many a times, the restorative and 

reparative theories intended under the compensation program do not translate 

into actual benefits for the victims. A large portion of persons sentenced to 

long terms of imprisonment choose not to pay the compensation amount and 

instead continue their jail term in default thereof. Only in cases where 

punishment is only a fine, do the punished remit the fine, but in such cases 

the harm inflicted on the victim is less serious.46 

Therefore as advised by the Supreme Court in Delhi Domestic Working 

Women`s Forum v. Union of India,47 a ‘Criminal Injuries Compensation 

Board’ should be set up to provide assistance to the victims in post-rescue. 

More recently, a new Section 357A was incorporated in the Cr.P.C in 2007 

which casts a responsibility on the State Governments to formulate schemes 

for compensation of victims of crime in coordination with the Central 

Government. There is a dire need to follow-up such initiatives of government 

such that they can be utilized to their full potential for the benefit of victims. 

Extra-legal measures in the form of health assistance need to be followed. 

                                                 
44  198th Report of the Law Commission of India, Witness Identity Protection and Witness 

Protection Programs (August 2006). 
45  Criminal Procedure Code 1973, s. 357. 
46  Abhishek Anand, ‘Compensation to the Victim of Crime: Assessing Legislative Frame 

Work and Role of Indian Courts’ (Legal Services India) 

<http://www.legalserviceindia.com/articles/pun.htm> accessed 2 November, 2011. 
47  (1995) 1 SCC 14. 
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Victims of commercial sex trafficking suffer physical violence, sexual 

exploitation, psychological abuse, poor living conditions and exposure to a 

multitude of diseases which has a long lasting impact on their mental and 

health well-being. Furthermore, physical health of the victims also requires 

to be maintained. The victims should have regular check-ups by medical 

practitioners especially for sexually transmitted diseases. Mental health of the 

victims should be monitored, in order to ensure emotional well-being of the 

survivors and successful reintegration. The victims should also have regular 

individual counseling sessions, conflict resolution group sessions and 

psychiatric assessment.  

In this regard, the Ministry of Women and Child Development has 

formulated -‘Ujjwala’, a new Comprehensive Scheme for Prevention of 

Trafficking and Rescue, Rehabilitation and Re-integration of Victims of 

Trafficking and Commercial Sexual Exploitation. The basic purpose of this 

scheme is to prevent trafficking on one hand and conduct rescue program and 

rehabilitation of victims on the other. The scheme focuses on women and 

child victims of commercial sex trafficking as well as those women and child 

groups which are vulnerable to victims of such crimes.48 These target groups 

include slum dwellers, children of sex workers, refugees and homeless 

victims of natural disasters. The scheme provides for formation of 

Community Vigilance Groups, awareness and sensitization of the key actors 

as well as rescue and safe withdrawal of victim of sex trafficking from the 

place of exploitation. It also stresses on the rehabilitation process which 

includes provision of safe shelter for the victims with basic inputs of food, 

clothing, counseling and vocational training.49  This scheme is implemented 

                                                 
48   Spotlight, ‘Ujjawala Scheme’ (Government of India) 

<http://www.archive.india.gov.in/spotlight/spotlight_archive.php?id=42>  accessed 7 

October 2013. 
49  New Initiatives for Women Welfare, ‘ICDS Universalized, Financial Support For 
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through coalition with NGOs who fulfill the eligibility criteria in order to gain 

better access to victims of trafficking and to provide them direct aid and 

benefits. Therefore, this initiative forms a shining example of directed effort 

by the government in partnership with different organization working 

towards the goal of protection and rehabilitation of sex trafficking victims. 

Various NGOs have taken the lead in this regard and have initiated 

programs targeted to uplift the conditions of such victims. A stellar example 

of such an enterprise is the ‘Udaan’ program of the Mumbai based NGO- 

Apne Aap Women`s Collective. Although the general objective of the 

foundation is to be a pillar of support for underprivileged women and victims 

of sex trafficking victims, the major focus  of the organization is to equip 

daughters of women involved in commercial sex work with vocational skills 

such that they can support themselves and break out of the vicious cycle.50  

Furthermore, aftercare mechanisms can be provided through the present-

day machinery of other NGOs. For instance, ‘Childline India Foundation’ 

works for the protection of child rights in general with special focus on all 

children in need of care and protection, especially those from more vulnerable 

sections.51 Their target groups also include ‘child victims of flesh trade’ and 

‘victims of child trafficking’ and their toll-free phone line, Childline, 

provides free emergency phone services for vulnerable and exploited children 

of India. 

Therefore, through the cumulative effort of new government policies, 

sincere government functionaries and NGOs working in this area, ‘Aftercare 

                                                 
Supplementary Nutrition Doubled’ (Press Information Bureau, Government of India) 

<http://pib.nic.in/newsite/erelease.aspx?relid=46015> accessed 7 October 2013. 
50  Shashank Shekhar, ‘Apne Aap for Kamathipura’s Women’ (India Express, 16 February 

2009) <http://www.indianexpress.com/News/Apne-Aap-For-Kamathipuras-

Women/424100/> accessed 4 November 2011. 
51  ibid. 
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and Rehabilitation’ services can actually be made available to victims of 

commercial sex trafficking 

 

VI. CONCLUSION 

The best method of prevention of human trafficking is the integration of 

prosecution of the perpetrators of this crime and protection of the victims.52 

Prosecution involves the preliminary tasks of identification of the traffickers, 

charging them for the crime and confiscating their illegal assets. The process 

of protection, on the other hand, is focused on the successful integration of 

the victims in the society. It involves taking steps towards the redressal of 

their grievances and violations that may be tangible or intangible, thus 

helping the victim survive, rehabilitate and establish herself.53 The survivors 

of commercial sexual exploitation suffer from a myriad of exploitations 

(physical, verbal, sexual and emotional abuse) which places them in highly 

vulnerable situations. The traffickers too lose no time in skillfully exploiting 

these vulnerabilities. Thus, the failure to enforce the law efficiently allows 

trafficker involved in commercial sexual trade from perpetuating such 

exploitation. 

In the case of Guarav Jain v Union of India54, a Public Interest Litigation 

was filed in interest of sex workers while especially focusing on child 

prostitutes and children of prostitutes. The Supreme Court recognized the 

need to retrieve the victims from prostitution, rehabilitate them to lead a life 

with dignity, equip them to obtain self-employment through provisions of 

education and provide financial support.  The V.C. Mahajan Committee set 

up as per the direction of the court proposed ‘Child Development and Care 

                                                 
52  Nair, Human Trafficking (n 19), 265. 
53  ibid.  
54  AIR 1990 SC 29. 
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Centers’ with a comprehensive program to provide pre- school education, 

counseling, skill development, nutritional inputs, financial security aimed at 

the overall development of the child at central, state as well as local level.  

Similarly, in the case of Vishal Jeet v Union of India55 directed the 

government to ensure care, protection, treatment and rehabilitation of victims 

of commercial sexual exploitation and setting up of a ‘Central Advisory 

Committee’ for the same purpose. 

Therefore, there is a need to incorporate such initiatives by the 

administration into the mainstream legal framework dealing with the 

trafficking situation in India. The Juvenile Justice (Care and Protection) Act 

2000 is a commendable effort to provide such a mechanism.56 There is a need 

of similar machinery under the ITPA to prevent re-victimization of sex 

workers which is propagated through the very process meant to redress their 

grievances such that the shocking state of affairs can be corrected. 

 
 

* * * 

 

                                                 
55  AIR 1990 SC 1412. 
56   See Juvenile Justice Act, s. 29 which empowers the state to constitute CWCs in areas as 

they deem fit; See also s. 31 of the Act: CWCs have the ultimate authority to dispose of 

cases for the care, protection, treatment, development and rehabilitation of vulnerable 

children; See also s. 34 of the Act: A state government can establish and maintain 

children`s home for the care and protection of children independently; See also s. 39 of 

the Act: the primary objective of the children`s home or shelter is the restoration and 

protection of childhood. 
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ABSTRACT 

 

The Khmer Rouge Tribunal (“KRT”) is the first internationalized hybrid 

tribunal to recognize victims of mass atrocities as “civil parties” empowered 

to cross-examine certain witnesses, participate in trial proceedings and seek 

reparations. A Severance Order by the Trial Chamber on 22 September 2011, 

however, split the ongoing Case 002 into separate trials addressing discrete 

aspects of the Khmer Rouge regime and severely limiting the evidence to be 

put forward by civil parties. For example, civil parties were forced to be 

strictly confined to the facts of forced transfer in their testimony without 

being able to highlight their plight in the cooperatives in great detail. Having 

severe legal and procedural consequences on the civil parties’ fundamental 

rights, the Severance Order threatened to affect the representative manner in 

which the “totality of the criminal conduct” of the accused persons could be 

reflected. This paper questions, from a juridical perspective, the power that 

the Trial Chamber had assumed for itself in deciding an artificial separation 
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between the parts of the charges to be included or excluded in the Closing 

Order, thus resulting in a less representative selection of charges against the 

accused.1 It may be prudent for the court to shed light on examples of 

representative testimony in Case 002/01 that may be revelatory of how trials 

could be open to the organic development of civil party participation. This 

paper will argue that the litmus test for the ECCC’s Trial Chamber is its 

willingness to obtain credible ‘representative’ testimony in relation to 

historical crimes and not shirking that responsibility because of inertia, 

fatigue and a preference for expeditious trials. Further, this paper will seek to 

propose ways in which the representativeness of civil party evidence in the 

ECCC could be achieved through common sense and judicial discretion.  

 

I. INTRODUCTION 

The Extraordinary Chambers in the Courts of Cambodia (“ECCC”) scored 

a ‘double-first’ when it was established in 2003, almost three decades after 

the ultra-Maoist Khmer Rouge regime and its policies of repression, 

exploitation and slaughter between 1975-1979 led to the execution and death 

of almost a quarter of the Cambodian population. A result of sustained 

international efforts and a law passed in 2001 by the Cambodian National 

Assembly to hold perpetrators of the Khmer Rouge regime accountable for 

their crimes under law, the ECCC, also commonly referred to as the Khmer 

Rouge Tribunal (“KRT”), is the first United Nations-backed internationalized 

hybrid criminal tribunal and also the first of its kind to recognize victims of 

mass atrocity as “civil parties”2 who will play a central role in the criminal 

                                                 
1  Trial Chamber, ‘Decision on Severance Of Case 002 Following Supreme Court 

Chamber Decision of 8 February 2013’ (ECCC, 26 April 2013) 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-04-

26%2016:43/E284_En.Pdf> accessed 7 October 2013. 
2  “Civil Parties are formal participants in the proceedings against those allegedly 
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proceedings.3 Aiming to be less divisive and to help build local legal 

capacity,4 the KRT also hoped to uphold a dimension of representative justice 

by conferring the civil parties with the power to cross-examine certain 

witnesses, participate in trial proceedings and seek reparations.5  Apart from 

physical harm, these civil parties are also victims of grave economic loss and 

emotional affliction.6 By giving these victims of gross violations of human 

rights and international humanitarian law a voice7 in court, the KRT hoped 

to advance international justice by bringing a sense of closure to the civil 

parties’ sufferings, restoring their dignity and consequently promoting 

reconciliation in Cambodia.  

However, the trial proceedings for the KRT’s current case – commonly 

referred to as first mini trial ‘002/01’ – and related judicial decisions have 

fallen short of victims’ expectations in several respects. A decision by the 

Trial Chamber (“Severance Order”) on 22 September 2011 to split the 

ongoing Case 002 into separate trials addressing discrete aspects of the 

Khmer Rouge regime severely limited the evidence to be put forward by civil 

parties and threatened to affect the “representative and focused manner” in 

                                                 
responsible for the crimes under investigation by the ECCC, and they enjoy rights 

broadly similar to the prosecution and the defence.” See ECCC, ‘Victim Participation’ 

(ECCC) <http://www.eccc.gov.kh/en/victims-support/participation> accessed 7 

October 2013. 
3  ECCC, ‘Internal Rules’ (ECCC, 17 September 2010) 

<http://www.eccc.gov.kh/sites/default/files/legal-documents/IRv6-EN.pdf> accessed 7 

October 2013 (hereinafter “Internal Rules”). 
4  ECCC, ‘Statute of the ECCC’ (ECCC, 27 October 2004) 

<http://www.eccc.gov.kh/sites/default/files/legal-

documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf> accessed 7 October 2013. 
5  ECCC, ‘Victims Support’ (ECCC) <http://www.eccc.gov.kh/en/victims-support> 

accessed 7 October 2013.  
6  Trial Chamber I Decision on Victims’ Participation, ICC-01/04-01/06-1119, para. 92. 
7  Claude Jorda and Jérôme De Hemptinne ‘‘The status and role of the victim’’ in Antonio 

Cassese et al. (eds), The Rome Statute of the International Criminal Court: A 

Commentary, Vol. 2, (Oxford University Press 2002) 1387, 1397; Antoine Garapon, 

Des crimes qu’on ne peut ni punir ni pardoner: Pour une justice internationale (E´ 

ditions Odile Jacob, 2002) 161. 
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which the “totality of the criminal conduct” of the accused persons could be 

reflected.8 The Severance Order, on an appeal by the Co-Prosecutors, was 

subsequently overturned by the Supreme Court Chamber which emphasized 

the importance of ensuring that the mini trial was representative of the entire 

Closing Order and that Case 002 proceedings have lacked the 

representativeness that is required of proceedings of this gravity.9 Yet, the 

Trial Chamber disregarded the Supreme Court’s direction to give due 

consideration to the concept of representativeness, choosing instead to 

conclude that none of the proposals made by the parties enable it to improve 

the representativeness of Case 002/01 as it understands the notion.  

This paper questions, from a juridical perspective, the power that the Trial 

Chamber had assumed for itself in deciding an artificial separation between 

the parts of the charges to be included or excluded in the Closing Order, thus 

resulting in a less representative selection of charges against the accused.10 It 

may be prudent for the court to shed light on examples of representative 

testimony in Case 002/01 that may be revelatory of how trials could be open 

to the organic development of civil party participation. This paper will argue 

that the litmus test for the ECCC’s Trial Chamber is its willingness to obtain 

credible ‘representative’ testimony in relation to historical crimes and not 

                                                 
8  To assist the reader in finding the relevant decisions, ECCC cases have been cited using 

the website citation method. ‘Co-Prosecutors’ Notice of Request for Reconsideration of 

the terms of “Severance Order Pursuant to Internal Rule 89TER”’ (ECCC, 23 

September 2011), para. 4, 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/E124_1_EN.PDF> 

accessed 7 October 2013. 
9  Supreme Court, ‘Decision on Immediate Appeals Against Trial Chamber’s Second 

Decision on Severance of Case 002’ (ECCC, 23 July 2013) 

<http://www.eccc.gov.kh/Sites/Default/Files/Documents/Courtdoc/2013-07-

23%2016:57/E284_4_7_En.Pdf> Accessed 7 October 2013.  
10  Trial Chamber, ‘Decision on Severance of Case 002 Following Supreme Court 

Chamber Decision Of 8 February 2013’ (ECCC, 26 April 2013) 

<http://www.eccc.gov.kh/Sites/Default/Files/Documents/Courtdoc/2013-04-

26%2016:43/E284_En.Pdf> accessed 7 October 2013. 
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shirking that responsibility because of inertia, fatigue and a preference for 

expeditious trials. Further, this paper will seek to propose ways in which the 

representativeness of civil party evidence in the ECCC could be achieved 

through common sense and judicial discretion.  

 

II. “VICTIM” PARTICIPATION AT THE ICC 

Contrary to their predecessor tribunals,11 the Rome Statute initiated the 

victims’ participation scheme in the International Criminal Court (“ICC”), 

aspiring to recognize victims’ sufferings, give them a voice in the judicial 

proceedings, establish the truth, and promote rehabilitation, reconciliation 

and healing.12 At the ICC, victims can be “participants” in proceedings before 

the judges and also have the right to make representations to the Chambers if 

the Prosecution initiates investigations proprio motu.13 In the Situation in the 

Democratic Republic of the Congo, Prosecutor v. Lubanga Dyilo,14 the ICC’s 

first case and what was seen to be the ICC’s first test of victim participation,15 

representative evidence had led to calls for a “re-classification” of charges as 

lawyers for the victims made an application to add charges of sexual slavery 

                                                 
11  Examples would include the ad-hoc International Criminal Tribunals for the former 

Yugoslavia and Rwanda. 
12  Rome Statute of the International Criminal Court (entered into force 1 July 2002) 2187 

U.N.T.S. 90, art. 68(3).  
13  See American Non-Governmental Organizations Coalition for the International 

Criminal Court, ‘Victims’ Participation at the ICC: Purpose, Early Developments and 

Lessons’, p. 2, (AMICC) <http://www.amicc.org/docs/Victims_Participation.pdf> 

accessed 7 October 2013. 
14  The Prosecutor v Thomas Lubanga Dyilo (Decision on victims' participation) ICC-01/04-

01/06 (13 December 2013).  
15  See Jill Clayton, ‘Summary of Lessons Learned from the Lubanga Trial: What it Means 

for Victims & the Development of the ICC Legal Aid System’ (International Justice 

Project, 24 April 2012) <www.internationaljusticeproject.com/2012/04/24/LESSONS-

LEARNED-FROM-THE-LUBANGA-TRIAL-WHAT-IT-MEANS-FOR-VICTIMS-

THE-DEVELOPMENT-OF-THE-ICC-LEGAL-AID-SYSTEM/> accessed 7 October 

2013. 
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and cruel and inhumane treatment to the indictment.16 This application was 

initially upheld by the Trial Chamber only to be dismissed later by the 

Appeals Chamber in 2009. Lawyers for victims had argued that seeking to 

ensure the charges were rectified to reflect the “actual experiences of the 

victims” underscored the very purpose, and significance, of victim 

participation.17 According to one such lawyer, “without the presence of 

victims... the procedure would have been seen by many people of Ituri as a 

surrealistic event.”18 Significantly limiting victim representation is another 

case at the ICC – The Situation in the Republic of Kenya in the Case of the 

Prosecutor v. Francis Kirimimuthaura and Uhuru Muigaikenyatta.19 In a 

ruling on victims’ legal representation on 3 October 2012, Trial Chamber V 

ordered the ICC’s own Office of Public Counsel for Victims to represent the 

victim lawyers’ inside the courtroom,20 provoking protests that by “restricting 

the procedural rights of victims at trial and leaving them even more 

disenfranchised than before”, it was “the least victim-friendly decision that 

the ICC Chambers had ever issued.”21  

Over at the ECCC, the Severance Order restricted the first trial in Case 

002 to comprise only of population movement phases 1 and 2, limiting civil 

party testimony relating to forced transfers and enforced disappearances only 

                                                 
16  Rachel Irwin ‘Latest News: Lubanga Trial Transformed by Victims’ (The Lubanga 

Trial, 4 September 2009) <http://www.lubangatrial.org/2009/09/04/latest-news-

lubanga-trial-transformed-by-victims/> accessed 7 October 2013. 
17  ibid.  
18  ibid, quoting Luc Walleyn, a lawyer for the victims in the Lubanga trial.   
19  The Prosecutor v. Francis Kirimimuthaura and Uhuru Muigaikenyatta, ICC-01/09-

02/11. 
20  The Prosecutor v. Francis Kirimi Muthaura and Uhuru Muigai Kenyatta (Decision on 

victims representation and participation) ICC-01/09-02/11 (3 October 2012).  
21  Nzau Musau, “ICC Victims’ lawyer Morris Anyah quit” The Star (Nairobi, 15 October 

2012) <http://www.the-star.co.ke/news/article-91128/icc-victims-lawyer-morris-anyah-

quits>. 
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insofar as they pertain to phases 1 and 2.22 While victim representativeness 

still remains a concern for the ICC and the ECCC, Case 002 has been able to 

see some important and innovative ways in which evidence can be 

satisfactorily presented by civil parties.  

 

III. “CIVIL PARTY” REPRESENTATION AT THE ECCC 

The representative evidence of civil parties in the ECCC has brought to 

light the sheer magnitude of the horrific atrocities unleashed upon 

Cambodians by the Khmer Rouge in creating an agrarian and classless 

society. Their testimonies highlight forced evacuations from urban centres, 

separations from families, transfers to the countryside to be subjected to 

overwork, starvation, untreated disease and torture, eliminations of 

intellectuals, religious persecutions of the Vietnamese, Khmer Krom and 

Cham minorities, and executions. The ECCC, which was established to give 

new momentum to issues of accountability, justice and reconciliation in 

Cambodia, has jurisdiction over certain crimes set out in its National Penal 

Code including murder, international crimes of genocide, war crimes and 

crimes against humanity. In fact, the 1991 Paris Agreements on Cambodia 

require that Cambodia recognize its obligations under the Genocide 

Convention to prosecute those responsible for genocide.23 These crimes are 

included in the Closing Order and Indictment in Case 002 against four former 

senior leaders of the regime for their involvement in the atrocities.24 

                                                 
22  Trial Chamber, ‘Severance Order Pursuant to Internal Rule 89TER’ (ECCC, 22 

September 2011) 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/E124_EN.PDF> 

accessed 7 October 2013. 
23  Agreements on a Comprehensive Political Settlement of the Cambodia Conflict (signed 

23 October 1991) 31 ILM 183, art. 15(2).   
24  The Khmer Rouge’s “Brother No 2” Nuon Chea, Defence Minister Ieng Sary, his wife 

and Social Affairs and Action Minister Ieng Thirith, who was also the Khmer Rouge’s 
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However, the scope of the current trial proceedings has been arbitrarily 

limited by a decision issued by the Trial Chamber (“Severance Order”) on 22 

September 2011, which effectively excludes civil parties with full procedural 

rights.  

 

A. Making Case 002 ‘Representative’ 

i. 22 September 2011 Severance Order 

The Trial Chamber issued the Order separating the proceedings in Case 

002 into several distinct trials and each trial would end with a verdict, a 

sentence or an acquittal. The Co-Prosecutor, Andrew Cayley QC and Deputy 

Co-Prosecutor Yet Chakriya, in their Notice of Request for Reconsideration25 

of the terms of the Order, underscored their alarm that the first trial would be 

limited to the following: 

(a)  the issues already specified by the Trial Chamber for the first 

phase of the trial, namely the structure of Democratic 

Kampuchea ("DK" ), the roles of the Accused prior to and 

during the DK government and DK policies on the "issues 

raised in the Indictment" ("First Phase Issues"); 

(b)  the factual allegations concerning the movement of the 

population from Phnom Penh (phase 1) and from the Central; 

(old North), Southwest, West and East Zones (phase 2); and 

(c)  crimes against humanity of murder, extermination, 

persecution (except on religious grounds), forced transfer and 

                                                 
highest-ranking woman, and Chairman of the State Presidium Khieu Samphan, all stand 

accused of crimes against humanity, genocide, grave breaches of the Geneva 

Convention and crimes under the 1956 Penal Code. 
25  Co-Prosecutors (n 8). 
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enforced disappearance, insofar as these crimes pertain to 

phases 1 and 2 of the population movement. 

The Chamber stated that the “separation of proceedings will enable the 

Chamber to issue a verdict following a shortened trial, safeguarding the 

fundamental interest of victims in achieving meaningful and timely justice, 

and the right of all Accused in Case 002 to an expeditious trial.”26 The 

rationale behind the Severance Order made little sense to the civil parties and 

their lawyers, given the legal and procedural consequences on their 

fundamental rights. The Order excluded from the first trial (a) all co-

operatives, worksite, security centers and execution sites; (b) all facts relevant 

to population movement from the East Zone (phase 3); and (c) the crimes of 

genocide, the crimes against humanity of persecution on religious grounds 

and grave breaches of the Geneva Conventions of 1949.27 In profoundly 

limiting the evidence put forward by witnesses and civil parties at trial, and 

favouring an expedited yet “compromised” form of restorative justice, the 

Severance Order did very little for accountability and reconciliation.28  

Cognizant of the limits, the lead co-lawyers and civil party lawyers put in 

a “Request for Reconsideration of the Terms of the Severance Order” on 18 

October 2011,29 stating reasons for the inclusion of crimes, such as forced 

marriage and rape, and highlighting how the Communist Party of 

Kampuchea’s policy of forced movement of population included all three 

                                                 
26  Trial Chamber, ‘Severance Order Pursuant to Internal Rule 89ter’ (ECCC, 22 

September 2011) 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/E124_EN.PDF> 

accessed 7 October 2013.  
27  Supreme Court (n 9), para 3. 
28  Jill Clayton (n 15).  
29  Lead Co-Lawyers and Civil Lawyers, ‘Lead Co-Lawyers and Civil Party Lawyers 

Request for Reconsideration of the Terms of the Severance Order’ (ECCC, 18 October 

2011) 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/E124_8_EN.pdf> 

accessed 7 October 2013. 
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phases.30 Significantly, they noted that “restricting their testimony to part of 

their memories, while artificial and counterproductive in terms of trial 

management, may also risk serious re-traumatizing in suggesting that highly 

sensitive aspects of their martyrdom would be considered irrelevant.”31 

The Co-Prosecutors too sought the inclusion of a more representative 

selection of charges due to their concern that the advanced age and poor 

health of the accused would preclude the possibility of additional trials. 32 The 

Trial Chamber rejected this but left the scope of the first trial open for more 

than a year on the broad basis that it would consider adding additional charges 

“at any time … subject to the right of the Defence to be provided with 

opportunity to prepare an effective defence and all parties to be provided with 

timely notice.”33 

 

B. 8 February 2013 Supreme Court Chamber Decision 

The Severance Order has since been overturned by the Supreme Court 

Chamber on an appeal from the Co-Prosecutors, holding that the Trial 

Chamber committed an error of law and an error in the exercise of its 

discretion in determining the scope of the trial, and concomitantly 

emphasizing the importance of ensuring that this mini trial is representative 

of the entire Closing Order. It also observed that Case 002 trial proceedings 

have lacked the ‘representativeness’ that is required of proceedings of this 

gravity. The Supreme Court Chamber added that by the time the Trial 

Chamber had agreed to hear arguments for expanding the case, “nearly a year 

of hearings on the substance under the terms of the Severance Order had 

                                                 
30  Phnom Penh (Phase 1), the Central, Southwest, West and East Zones (Phase 2) and the 

East Zone (Phase 3). 
31  ibid, para. 13. 
32  Supreme Court (n 9), para. 4. 
33  Co-Prosecutor (n 8), para. 6. 

http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-02-11%2018:23/E163_5_1_13_EN-1.PDF
http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-02-11%2018:23/E163_5_1_13_EN-1.PDF
http://www.eccc.gov.kh/en/documents/court/closing-order
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already passed, effectively rendering the scope of Case 002/01 as shaped 

there by a fait accompli.”34 It ruled that the Trial Chamber must reassess its 

approach to severance after hearing party submissions and balancing all 

parties’ interests against all relevant factors, as well as explain its plan for 

adjudicating any charges excluded from the first trial. 

 

C. 26 April 2013 Trial Chamber Decision 

Yet, even after being directed by the Supreme Court Chamber to consider 

the concept of ‘representativeness’, the Trial Chamber reviewed its 

Severance Order only to observe that none of the parties had agreed on what 

should be added to Case 002/01. In its decision issued on 26 April 2013, the 

Trial Chamber has concluded that none of the proposals made by the parties 

enable it to improve the representativeness of Case 002/01. A press release 

summarizing this decision states that “(u)nlike other International Tribunals, 

neither the Co-Prosecutors nor the Trial Chamber have the power to decide 

what parts of the charges in the Closing Order might be considered and which 

abandoned”. 

With respect, the Trial Chamber’s latest decision on this point is not 

beneficial as, for all intents and purposes, this is precisely the power that the 

Trial Chamber had assumed for itself and had applied through its Severance 

Order. Whatever limits may have been imposed by a Closing Order handed 

down by the pre-trial Investigating Judges, the Trial Chamber has an inherent 

judicial discretion, and perhaps even a duty, to carefully consider, weigh and 

determine the ‘representativeness’, of the evidence and testimony that it 

                                                 
34  Supreme Court, ‘Decision on the Co-Prosecutor’s Immediate Appeal of the Trial 

Chamber’s Decision Concerning the Scope of Case 002/01’ (ECCC, 8 February 2013) 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-02-

11%2018:23/E163_5_1_13_EN-1.PDF> accessed 7 October 2013. 

http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-04-26%2016:43/E284_EN.PDF
http://www.eccc.gov.kh/en/articles/trial-chamber-issues-reasoned-decision-case-002-severance
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should hear when considering the charges in the Indictment that lies before 

it. 

It is legally possible to construct a representative case, and while it is not 

perfect and perhaps even lengthy, it ought not to be avoided by the ECCC on 

the belief that it can never be done. It may be prudent for the court to shed 

light on examples of representative testimony in Case 002/01 that may be 

revelatory of how the trials should now proceed. As an example, I refer to the 

testimony of Chau Ny who was the first civil party representative of the 

Khmer Krom population to have given evidence at the ECCC thus far. His 

compelling testimony, and the important and innovative ways in which his 

evidence was presented, led to a critical procedural ruling on the scope of a 

civil party’s closing statement and a confirmation that civil parties had a right 

to address questions at the accused during their closing statements, and it 

kick-started a critical process of defendants addressing the court on concerns 

directly raised by other civil parties. Such standards set by the representative 

evidence of civil parties would not have been possible had the Severance 

Order been upheld.  

 

IV. ‘REPRESENTATIVE’ EVIDENCE ON KHMER KROM 

PERSECUTION IN CASE 002  

 

A. Establishing a Policy of Discrimination against the Khmer Krom 

“The older you become, the more the history of the genocide comes back 

to you in an insidious way, a bit like poison that has been distilled into your 

body bit by bit. The only way to relieve things is to testify.”35  

                                                 
35  Quote by Rithy Panh, Cambodian film director and screenwriter. See E. Stover, M. 

Balthazard, and K. A. Koenig, ‘Confronting Duch: civil party participation in Case 001 

at the Extraordinary Chambers in the Courts of Cambodia’ (2011) 98 International 

Review of the Red Cross 503, 504. 
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The Khmer Krom were a minority ethnic group who were singled out and 

slaughtered en masse, under a “clear and pronounced policy,” for having 

“Khmer bodies but Vietnamese minds” (khluon Khmer, kuo kbal Yuan).36 

They were targeted for forced transfers, persecution and elimination after 

1975 by the Khmer Rouge, when relations between the two countries became 

strained and Pol Pot turned against Vietnam. In the purge of paranoia that 

followed, the Khmer Krom were “indiscriminately killed”37 for suspicion of 

being spies, CIA agents or former Lon Nol soldiers. The Communist Party of 

Kampuchea (“CPK”) had arrested, interrogated and executed high-ranking 

officials and intellectuals, and those who were “separate or special class 

types” such as the Buddhist monks and all nationalities.”38 Civil party and 

witness evidence corroborates that in attempting to “dry up the people from 

the enemy”39 the CPK considered the Khmer Krom, as well as other minority 

groups including the Cham and Chinese minorities and those related to the 

Lon Nol regime, as “remnant crud”40 or “skin in which dirt is impregnated, 

                                                 
36  Ben Kiernan, Cambodia the Eastern Zone Massacres: A Report on Social Conditions 

and Human Rights Violations in the Eastern Zone under the Rule of Pol Pot's 

Communist Party of Kampuchea (Center for the Study of Human Rights 1980) (“Thus 

began, on 25 May 1978, the massive conventional suppression campaign, known in the 

East since then as "the coup" (rot praha).  Eastern Zone resistance to this Centre 

imposition of control provoked the enormous massacres of the eastern population in the 

second half of 1978. The Centre [CPK Leaders] described the entire population of the 

Zone as having "Khmer bodies with Vietnamese minds" (khluon khmaer kuo kbal 

yuon) and set about eliminating it either through mass evacuation or mass murder”.)” 
37  See Soeun Sovandy at Trial Chamber, ‘Transcript of Trial Proceedings Public Trial Day 

187’ (ECCC, 4 June 2013), p. 55, 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-06-

17%2012:49/E1_200.1_TR002_20130604_Final_EN_Pub.pdf> accessed 7 October 

2013. 
38  Read from a document during the testimony of witness: Stephen Heder, Trial Chamber, 

‘Transcript of Trial Proceedings Public Trial Day 209’ (ECCC, 11 July 2013), p. 6-7 

<http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/2013-07-

30%2013:12/00938823-

00938950_E1_222.1_TR002_20130711_FINAL_EN_PUB.PDF_.pdf> accessed 7 

October 2013. 
39  ibid, page 2. 
40  ibid, page 53. 
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that you have to sort of scrub off if you want to get rid of the dirtiness.”41 The 

regime’s racist policies against the Khmer Krom and the Vietnamese are 

reflected in the rules displayed at the entrance of the Regime’s most notorious 

security centre, S-21.  

Since the ECCC has been set up, hundreds of Khmer Krom clients from 

several provinces have come seeking justice and to have their voices heard 

through their civil party lawyers and civil society activists. These efforts paid 

off finally, on 23 November 2012, when the first Khmer Krom civil party, 

Chau Ny, testified in court about his community’s suffering under the Pol Pot 

regime.42 Although his evidence was confined to the prescribed subject 

matter and geographical scope of Case 002/01, they have made a significant 

and lasting positive contribution to the Khmer Krom community, other 

victims of the Khmer Rouge, and the court’s jurisprudence.  

Chau Ny’s evidence brought to the fore multiple key issues relating to the 

hitherto neglected Khmer Krom minority. In the course of the respective trial 

proceedings, he told the court about the Khmer Krom being victims of forced 

evacuations and a systematic policy of forced labour, starvation and 

persecution. He testified about the appalling conditions that his family 

members had to endure at the work sites as well as during the process of 

forced evacuations. Chau Ny also described his forced transfer43 from Phnom 

Penh to cooperatives and detention centres in various provinces, and stated 

                                                 
41  ibid. 
42  On 4 June 2013, the second Khmer Krom civil party, Soeun Sovandy followed suit. 
43  Another ECCC witness, Stephen Heder, a Khmer Rouge historian, explained to the 

court that several internally displaced persons during Phase 3 of the CPK’s forced 

transfers were moved “primarily by compulsion.” “Some people described being 

forcibly removed or described others being forcibly removed, and there were some who 

eventually managed to return, while others described not going exactly voluntarily but 

being willing to go under the circumstances of the time. There were some who were 

displaced persons.... who had come into the Kampong Cham town area for various 

reasons and who were willing to go back to where they had come from.” See Stephen 

Heder (n 38) p. 4-5. 
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that the Khmer Krom who had attempted to cross the Cambodian-Vietnamese 

border had never made it across alive. This was consistent with the Closing 

Order’s descriptions of the CPK’s forced transfers of populations from late 

1977. The Khmer Krom were screened and segregated based on their distinct 

family names, dialect and cultural practices. Pointing to the deliberate policy 

of discrimination introduced by the Khmer Rouge regime against the ethnic 

Khmer Krom population, Chau Ny explained having to hide his identity. 

Chau Ny described how he had changed and hidden his traditional Khmer 

Krom surname and barely spoke as he had feared that his accent might give 

away his identity as a Khmer Krom. “I had to hide my identity as a Khmer 

Krom. I felt that I would be killed and concealing my identity would spare 

me,”44 he said. Chau Ny also described the abysmal conditions in the 

detention centres and spoke of forced labour, and the fatal impact of 

starvation and insufficient medicine on their family members. He described 

being given only rabbit drop pellets as medicine and being fed only watery 

gruel and being beaten up or whipped by a “weapon” for attempting to add 

some leaves or vegetables into their gruel. He told the court that he helplessly 

watched his brother and young nephews being deprived of food and resorting 

to eating their own faeces, and eventually dying from starvation.  

The representative evidence of Chau Ny underscored the Khmer Rouge’s 

deliberate policy of targeting and discriminating against the Khmer Krom 

minority, by mixing “extremist ideology with ethnic animosity.”45 However, 

                                                 
44  TCCP-187 Chau Ny, E1/146.1, Chau Ny provided evidence on how “17 April people” 

and the Khmer Krom would be targeted and killed, and so he decided hide his Khmer 

Krom identity and remained in Takeo province as opposed to returning to Kampuchea 

Krom.  He headed toward National Road 2 where he could travel to Kampuchea Krom, 

but after walking for 10 days and arriving in Bati district, Trapeang Sab (Takeo 

province), he was told that “whoever came from Kampuchea Krom, when we reached 

the border, we would be killed… I decided to remain in Trapeang Sab for a few days.” 
45  Please refer to Yale University’s Cambodia Genocide Program: 

http://www.yale.edu/cgp/. 
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when Chau Ny began to describe people being transferred to the cooperatives 

and their treatment there, a counsel for Ieng Sary objected to the questions on 

cooperatives as it was “not part of the matter to be discussed at the 

proceeding,”46 as a result of the Severance Order.  

“Question to Chau Ny: And when you were in the cooperative 

with your family, were there many other people there, who were 

also there, in that cooperative, Chak Thum? 

Counsel for Ieng Sary: Mr. President, according to document 

E124.7, cooperative is not part of the matter to be discussed 

during these proceedings as yet. I would like to take issue with 

the line of questioning concerning this fact, which is not relevant 

now. 

Counsel for Chau Ny: We aren't going so much into the 

strictures or the specifics of the cooperatives, as much as we are 

speaking about what happened in the context of forced transfer 

two, where Mr. Chau Ny has just mentioned that he was forced 

on a train and headed to a railway unit to Battambang, where he 

was received by Khmer Rouge militia. 

Mr. President: Indeed, the objection is not sustained.”  

As a result of the Order, we see even though Chau Ny was able to highlight 

the forced transfers from Phnom Penh to the cooperatives, he was not able to 

provide testimony about the plight of the Khmer Krom in these cooperatives 

in great detail. Only a small number of civil parties were admitted in relation 

to the first two phases of the forced transfer and on the basis of suffering 

multiple crimes. We see the immediate impact of the Order on the rights of 

                                                 
46  See ECCC Transcript of Trial Proceedings, 23 November 2012.  
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the civil parties as their participation is based on a demonstration that "as a 

direct consequence of at least one of the crimes alleged against the Charged 

Person, he or she has in fact suffered physical, material or psychological 

injury upon which a claim of collective and moral reparation might be 

based."47 As the Lead Co-Lawyers and Civil Party Lawyers noted in their 

Request for Reconsideration of Terms, it would be difficult for civil parties 

to be strictly confined to the facts of forced transfer and not mention all the 

crimes they had suffered. The Lead Co-Lawyers and Civil Party Lawyers 

highlighted Principle 10 of the Van Boven/ Bassiouni principles which 

require that a "victim who has suffered violence or trauma should benefit 

from special consideration  and care to avoid his or her re-traumatization in 

the course of legal or administrative proceedings designed to provide justice 

and reparation"48 and argued that “restricting their testimony to part of their 

memories....may risk serious re-traumatizing in suggesting that highly 

sensitive aspects of their martyrdom would be considered irrelevant.”49 

 

B. Exercising Judicial Discretion 

The proceedings at the Tribunal were unprecedented and representative of 

the suffering the Khmer Krom community experienced during the Khmer 

Rouge regime. In particular, the Trial Chamber’s Judge Jean-Marc Lavergne 

showed a keen interest in the ordeals of the Khmer Krom community after 

Chau Ny’s testimony. Picking up on Chau Ny’s examination by his Civil 

Party lawyers and the Co-Prosecutors, Judge Jean-Marc Lavergne asked 

Chau Ny clarificatory questions to better understand what had prompted his 

fear that he would be killed for being a Khmer Krom, whether this fear had 

                                                 
47  Internal Rule 23bis(1)(b). 
48  Co-Prosecutors’ (n 8). 
49   ibid. 
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existed prior to, during and after the Khmer Rouge came to power and Chau 

Ny’s evacuation, and if his fears had been founded.50 

On the application of Chau Ny’s Civil Party Lawyers and the Co-

Prosecutors, the Trial Chamber’s President, Judge Nil Nonn, also delivered a 

landmark procedural ruling regarding the scope of what a civil party is 

prohibited from saying or asking when requested to make a general statement 

about his or her suffering during the entire period of the Khmer Rouge 

regime.51 Unlike other civil parties recounted their sufferings and requested 

for reparations, Chau Ny chose to direct his question bluntly at former Khmer 

Rouge senior leader and Khmer Rouge Head of State, Mr. Khieu Samphan, 

one of the defendants seated in court52. Judge Nil authorized Chau Ny to put 

his questions to the Accused through him, as the Trial Chamber President, 

and he asked Mr. Khieu Samphan directly if he would like to answer the 

questions posed by Chau Ny. Though Mr. Samphan indicated an interest in 

doing so at one point, he was advised by his counsel not to. 

 

C. Truth-seeking in Statement of Suffering 

Chau Ny’s question was a powerful one. He asked the defendant to reveal 

where the remains of his late uncle, Mr. Chau Sao, a prominent Khmer Krom 

banker and community leader, could be found as Khieu Samphan allegedly 

knew and was close to him. Chau Ny stated that this request was not 

                                                 
50  Doreen Chen, ‘Civil Party’s Challenge to Khieu Samphan to Account for the 

Disappeared Creates Drama and Tension in the Courtroom’ (Cambodia Tribunal 

Monitor, 23 November 2012) 

<http://www.cambodiatribunal.org/sites/default/files/CTM%20Blog%2011-23-12.pdf> 

accessed 7 October 2013.  
51  ibid. 
52  Khieu Samphan, Ieng Sary and Nuon Chea are charged with war crimes, crimes against 

humanity, genocide as well as charges of homicide, torture and religious persecution 

under the 1956 Cambodian Penal Code, which was in effect during the regime.  
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motivated by a sense of revenge, but by a desire to know where his uncle’s 

remains were so that he could carry out long overdue final rites, according to 

Buddhist tradition to allow his uncle’s soul to rest in peace. This question 

prompted a response from the defendant. It is rare for defendants to speak at 

this stage of the proceedings, especially when they often choose to waive 

their right to be present and reserve their right to remain silent. Breaking with 

this tradition, however, Mr. Khieu Samphan rose to his feet to attempt to 

make a statement to the court and was restrained by his defence lawyers who 

insisted that he should not respond to Chau Ny’s questions. 

Disappointed with the defendant’s non-response, Chau Ny ended his 

closing statement by stating:  

“Of course, Mr. Khieu Samphan knew my uncle very well! They 

had meals together, and of course he should know where his 

skeletal remains are, and he should not refuse to respond to this 

question…. for that reason, even though I am here, my suffering 

still remains because I don’t have the answer.”53 

Following Chau Ny’s testimony, the Khieu Samphan defence team 

recalled Chau Ny to further examine the statements and questions he put to 

Khieu Samphan, claiming that it would be in the interests of justice as their 

client’s rights had been violated by Chau Ny’s alleged new fact.54 Chau Ny’s 

lawyers, Mr. Kong Phallack and Mr. Mahdev Mohan, did not object to the 

recall of Chau Ny but asked that the scope of questioning by the Defence 

should be limited to matters raised in Chau Ny’s statement of suffering 

concerning his late uncle. The Co-Prosecutors supported the request to recall 

                                                 
53  ibid.  
54  See Mary Kozlovski, ‘Accused Khieu Samphan Responds to Recalled Civil Party’ 

(Cambodia Tribunal Monitor, 23 May 2013) 

<http://www.cambodiatribunal.org/2013/05/23/accused-khieu-samphan-responds-to-

recalled-civil-party/> accessed 7 October 2013. 
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the Civil Party on grounds that information contained in his statement of 

suffering merited further questioning by the parties and was in the interests 

of justice.  

In its decision on 2 May 2013, the Trial Chamber granted the Defence’s 

request that Chau Ny be recalled, but respected Chau Ny’s lawyers’ 

additional request to limit the questioning of the Civil Party upon recall to 

only new allegations made against the Accused in the statement of suffering. 

Importantly, the Trial Chamber’s decision also granted the Civil Party Lead 

Co-Lawyers’ request to permit statements of suffering to be made pertaining 

to the entirety of the Khmer Rouge period. In doing so, the court accepted 

arguments from the Co-Prosecutors and Lead Civil Party Co-Lawyers that a 

“compartmentalization of suffering between Case 002/01 and the rest of Case 

002 would be artificial, especially as Civil Party applications were deemed 

admissible on the basis of the entirety of the Case 002 Closing Order.” This 

was a sensible decision and was significant for the remaining Case 002/01 

Civil Parties, such as Soeun Sovandy, who made similar statements of 

suffering in May and June 2013 in order to show how the crimes alleged in 

Case 002/1 have impacted their lives. On 23 May 2013, Chau Ny reappeared 

before the court for an abbreviated hearing in Case 002. After being 

questioned by the defence, the prosecution and his civil party lawyers, he 

repeated his question of the whereabouts of his missing uncle to the accused.  

His testimony this time prompted Khieu Samphan to respond – a move 

never before seen in the courtroom of the Khmer Rouge Tribunal - and state 

that while he understood Chau Ny’s suffering, he was unable to furnish him 

with any information about his uncle’s fate.  

“… I fully appreciate the suffering you and your family could 

have had… I would like to take this opportunity to talk to you in 
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person so that you understand my heart. I am taking this from the 

bottom of my heart so that everything is clear and that your mind 

is clear. I feel sorry that there is no way I can help you, to entertain 

your request, or to answer your request.”55  

The persuasive testimony provided by Chau Ny, and the representative 

evidence adduced, have kick-started a chain-reaction of civil parties putting 

questions to the accused and compelling responses from the defendants.56 

This is a far cry from Case 001 where a restrictive interpretation of civil party 

participation led to the court’s rejection of many victims’ statuses as civil 

parties and a refusal to allow them to make opening statements.  

 

V. SIGNIFICANCE FOR CASES 003 & 004 

Chau Ny’s testimony could set the stage for putative cases 003 and 004 

that are before the Tribunal’s investigating judges and concern other former 

high-level Khmer Rouge cadre. During UN Secretary-General Ban Ki-

moon’s visit to Phnom Penh in 2010, Cambodian Prime Minister Hun Sen 

informed him that “Case 003 will not be allowed….[t]he court will try the 

four senior leaders successfully and then finish with Case 002.”57 The 

message was clear – the Cambodian government had no interest in the trials 

extending beyond Case 002.  

Despite this, efforts to move forward with these further proceedings are 

                                                 
55  ibid. 
56  For instance, on 6 June 2013, Nuon Chea provided a statement on the reasons for the 

evacuation of Phnom Penh in 1975. See Simon Crowther, Nuon Chea Addresses the 

Evacuation of Phnom Penh’ (Cambodia Tribunal Monitor, 6 June 2013) 

<http://www.cambodiatribunal.org/blog/2013/06/nuon-chea-addresses-evacuation-

phnom-penh> accessed 7 October 2013. 
57  AFP, ‘Cambodian PM says no third Khmer Rouge trial’ Sunday Times Newspaper 

(Colombo, 27 October 2010)  <http://www.sundaytimes.lk/world-news/1254-

cambodian-pm-says-no-third-khmer-rouge-trial.html> accessed 7 October 2013. 
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underway. In 2010, for example, the ECCC’s International Co-Prosecutor 

Mr. Andrew Cayley QC travelled to Pursat Province in June 2010 to meet 

with Khmer Krom survivors, on the grounds of a pagoda where members of 

the community had been executed, to express his acknowledgement of 

targeted and heinous atrocities specifically committed against the Khmer 

Krom. Subsequently Mr. Cayley filed a ‘Request for Investigative Action and 

Supplementary Submission’58 which expanded the scope of the Tribunal’s 

Case 004 to include new genocide charges against two defendants for crimes 

committed against the Khmer Krom population in Takeo and Pursat 

Provinces during the regime. Mr. Cayley’s action was prompted by and based 

primarily on extensive evidence submitted by Khmer Krom civil parties. 

Newly appointed International Co-Investigating Judge Mark Harmon too 

has honoured his investigative obligations by insisting on the transparency of 

the proceedings. He has published details of the crime sites under 

investigation for Cases 003 and 004 and has encouraged victims to contact 

the ECCC if they have any information relating to relevant crimes sites. 

The Khmer Krom may be key players in Cases 003 and 004, if these 

critically important cases are to proceed further. It is therefore imperative for 

the ECCC to adopt a policy of strong and consistent commitment to 

exercising its jurisdiction over genocidal acts. As published press releases 

suggest, Case 004 may ultimately include a specific genocide charge 

regarding the treatment of the Khmer Krom under the Khmer Rouge regime. 

Similarly, given that significant numbers of Khmer Krom reside in Vietnam 

close to the border with Cambodia, they may be able to play a crucial role in 

shedding light on the charges of war crimes that appear, again from the 

                                                 
58  James O’Toole, ‘Call for Action in KRT’s 004’ Phnom Penh Post (Phnom Penh, 17 

June 2011) <http://www.phnompenhpost.com/national/call-action-krt%e2%80%99s-

004> accessed 7 October 2013.  
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published press releases, to be a core element of Case 003. 

Evidence indicating genocidal acts must be included at the upcoming trials 

especially if they will support convictions by shedding light on truth. As 

specified above, representative evidence by civil parties support charges of 

crimes against humanity, highlighting the crimes against humanity that the 

CPK had perpetrated against the Khmer Krom - whom they had considered 

to constitute a political group - through imprisonment, enslavement, and other 

inhumane acts that included forced labour, forced marriages, torture, 

extermination and persecution.59  

What’s more, the desire to seek truth and closure ranks very high amongst 

Cambodians. In a comprehensive population-based survey by the Berkeley 

Human Rights Centre on Cambodians’ attitudes about social reconstruction 

and the ECCC, entitled “So We Will Never Forget,” the locals’ opinions and 

attitudes about accountability and justice were rightly captured.60 The survey 

results suggest that 43% of the respondents expect justice to mean the 

revealing or establishing of the truth behind the atrocities.61 64.3% of the 

respondents said that they would not be able to reconcile without such 

knowledge.62 Quite evidently, a significant majority of locals expect a truth-

seeking process to be established by the ECCC without trampling on the 

court’s ability to have more representative trials.   

 

                                                 
59  Closing Order, para. 1350 (the policy implemented by the Democratic Kampuchea 

authorities between 17 April 1975 and 7 January 1979 consisted of a widespread and 

systematic attack against the entire civilian population of Cambodia, principally on 

political grounds.) 
60  Human Rights Center, ‘So We Will Never Forget - A population-based survey on 

attitudes about social reconstruction and the ECCC’ (Human Rights Center, January 

2009) <http://www.law.berkeley.edu/HRCweb/pdfs/So-We-Will-Never-Forget.pdf> 

accessed 7 October 2013.   
61  ibid. 
62  ibid. 
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VI. GIVING EFFECT TO REPRESENTATIVENESS  

Civil parties are in a unique position to use their statements of the impact 

of their suffering to express details of the suffering they endured during the 

regime as well as any testimony they wish to give in connection with the 

entire Indictment and Closing Order for Case 002. This provision empowers 

civil parties to speak about suffering they experienced during the regime 

without the usual attendant strictures. In addition, it has now been established 

from Chau Ny’s testimony that civil parties can direct questions towards the 

defendants and the defendants can take that opportunity to respond, without 

the question having to go through their defence counsel. A more organic 

development of civil party participation has thus been able to contribute to 

the criminal jurisprudence of the court.  

Any claim for reparation must be linked to a crime for which an Accused 

is convicted63 and when certain crimes are omitted by the Severance Order, 

several requests for reparations too will be consequently rejected by the Trial 

Chamber.64 As such, the ECCC must ensure that judgment will include 

representation as an important aspect so that reparations too can be 

representative. The court ought to recognize its obligation to ensure that 

effective means are provided to enable representative participation and it 

should not renege on its promises to allow the victims to have ownership of 

the trials by conducting the case in a manner prejudicial to the rights of the 

civil parties.65  

When creating the Victims Register by the ECCC, it was highlighted that 

                                                 
63  See generally: http://iccforum.com/reparations  
64  Severance Order (n 23), para. 19. 
65  Victims Rights Working Group, ‘Victim Participation at the International Criminal 

Court: Summary of Issues and Recommendations’ (Redress, November 2003) 

<http://www.redress.org/downloads/publications/VRWG_nov2003.pdf> accessed 7 

October 2013. 
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the court had important historical, cultural and social purposes in addition to 

judicial functions, namely in establishing the history of these crimes, 

contributing to public understanding behind the reasoning of the crimes 

committed and promoting healing of the victims.66 With the unwise severing 

of Case 002 into mini-trials, where only civil parties in the first two phases 

of forced transfer have legal standing as parties to the proceedings67 and 

crimes against humanity and genocidal acts are overlooked, the number of 

representative participation is exceedingly reduced. Such little admissible 

evidence undermines the creation of a Victims Register and its hope to create 

a permanent and accurate record of the sufferings of the Cambodians.  

 

VII. CONCLUSION 

Significantly, Trial Chamber Judges Nil and Lavergne demonstrated that, 

rather than constrain the process through legal strictures at every turn, judicial 

discretion and latitude can pave the way for authentic evidence and testimony 

to be presented to the court. That evidence can then, quite independently, be 

carefully assessed and weighed as the Chamber deems fit.  

Since Case 001, civil parties have been prevented from submitting 

evidence highlighting the persecution and genocide they had suffered at 

critical junctures during the regime’s reign. They have been able to speak 

only to crimes and crime sites in connection with forced evacuations from 

specific regions in Cambodia and time periods or phases when the Khmer 

Rouge regime first came to power; the regime’s structure; and the defendants’ 

roles during the period just prior to and during its reign. The Trial Chamber 

                                                 
66  Gregory Stanton, ‘Creation of a Victims Register by the ECCC’ (Genocide Watch) 

<http://www.genocidewatch.org/images/By_Stanton_Creation_of_a_Victims_Register_

by_the_ECCC.doc> accessed 7 October 2013. 
67  Severance Order (n 23), para. 10. 
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has not given much latitude to witness/civil party evidence or testimony that 

relates to policies beyond the narrow confines of the early phases of the 

abovementioned forced evacuations. Put simply, if a witness/civil party 

testifies about being evacuated from Phnom Penh in 1975, and in the course 

of his/her testimony refers to policies that came into effect later in 1977 or 

1978 which he/she witnessed or has knowledge about that do not relate to 

these evacuations, the Trial Chamber has deemed this extraneous on its own 

instance. In effect, this has meant that witnesses/civil parties have often not 

been permitted to explain the full particulars of their evidence in relation to 

the entire Indictment and Closing Order. 

Since the establishment of the ECCC, lead co-lawyers for civil parties and 

their various litigation teams have spent years of research, analysis of 

extensive evidentiary documents and interviews with civil parties in 

Cambodia to press for genocide charges against the various religious and 

minority groups. Chau Ny’s testimony was a momentous day for the lawyers 

representing the Khmer Krom community, to see him take the stand at the 

Tribunal and vindicate the dignity and desires of the Khmer Krom victims of 

mass crimes through his powerful testimony. Without their participation, 

these trial proceedings would be devoid of meaning for their chief 

constituents – the victims of the Khmer Rouge. 

 

 

* * * 
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ABSTRACT 

 

Death penalty has become an exception from the rule after an amendment 

to the Code of Criminal Procedure in 1973.  Nevertheless, the Law 

Commission in its 35th report in 1967 assessed the need of the death penalty 

in India and recommended the retention of death penalty. 

Even after ratifying International Covenant on Civil and Political Rights 

that requires a progression towards abolition of death penalty, India seems to 

be heading into different way altogether. The principle of the death penalty 

being applied in the rarest of rare laid down in the landmark judgment of 

Bachan Singh v State of Punjab has been interpreted differently in various 

cases. This paper proposes to examine the application of the test of rarest of 

rare in subsequent cases and tries to trace down the recent trend of the death 

penalty, its effectiveness, and its effects on society.  

 

I. INTRODUCTION 

"Death penalty is irrevocable; it cannot be recalled. It extinguishes the 

flame of life forever and is plainly destructive of the right to life, the most 

precious right of all, a right without which enjoyment of no other rights is 

possible....” 1  

                                                 
*  The author is second year student of Institute of Law, NIRMA University, Ahmedabad, 

Gujarat. 
1  Bachan Singh Etc. Etc vs State Of Punjab 1982 AIR 1325, [156] (Justice P. N. 

Bhagwati). 



 

P N Bhagwati, Former Chief Justice of India  

The recent execution of Mohammed Afzal Guru, convicted for the 2001 

attack on the Indian Parliament, has stirred up new debates between the 

abolitionists and retentionists about the existence of the death penalty in 

India.1 The revived debate on the death penalty was also ignited across the 

country after one of the most brutal and horrifying gang rapes in New Delhi 

where six men raped a girl in a moving bus and penetrated her with the iron 

rod.2  After this brutal gang rape in Delhi, there were calls for the use of the 

death penalty.3 In the end, the four accused were sentenced to death, with 

societal opinion prevailing that this punishment was just for the crime.4  

The paper attempts to question whether this punishment will help in 

combating the rising crimes against women. Is the death penalty the only 

solution that can be offered to the rising crimes? Most importantly, will death 

penalty even help in combating any crime? Abolitionists argue that human 

rights are sidelined by awarding the death penalty; on the other hand, 

retentionists paint a picture of the death penalty as an effective measure to 

counter crime due to its deterrence effect. This paper tries to answer these 

questions. This paper discusses the judicial trends of awarding death penalty, 

where judiciary deviates from the law and principles, and examines the 

theories on which death penalty rests its foundation. 

                                                 
1  Sandeep Joshi and Ashok Kumar, ‘Afzal Guru hanged in secrecy, buried in Tihar Jail’ 

The Hindu (New Delhi, 9 February 2013) 

<http://www.thehindu.com/news/national/afzal-guru-hanged-in-secrecy-buried-in-tihar-

jail/article4396289.ece> accessed 10 October 2013. 
2  State v Ram Singh and another SC No. 114/2013. 
3  Delhi Gangrape: All four accused sentenced to death, The Hindu (New Delhi, 13 

September, 2013) <http://www.thehindu.com/news/national/delhi-gangrape-all-four-

accused-sentenced-to-death/article5123772.ece> accessed 10 October, 2013  
4  ibid. 
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II. PUNCTURED WHEELS OF JUSTICE: SUPREME COURT 

FINDINGS REVEALED THIRTEEN DEATH SENTENCES 

AWARDED ON FLAWED PRINCIPLES 

The case against abolishing the death penalty has become stronger due to 

the Supreme Court's admission of error in sentencing to death to as much as 

13 convicts. Within weeks of Pranab Mukherjee assuming office as the 

President of India, fourteen judges5 appealed to seek his intervention in 

commuting the death sentences of thirteen convicts.6 The amount – thirteen 

per incurium7 judgments sending convicts to irrevocable punishments – made 

a huge uproar in the legal world. Judges drew attention towards the wrongful 

executions of Ravji Rao and Surja Ram on 4 May 1996 and 7 April 1997 

respectively following the principle laid down in Ravji @8 Ramchandra v 

State of Rajasthan,9 a two-judge bench Supreme Court judgment which 

overruled the previous existing law of Bachan Singh v State of Punjab10.  

Bachan was a Supreme Court constitutional judgment that laid down the 

landmark principle of the rarest of the rare, which established guidelines on 

how to determine whether a death sentence was to be awarded or not. It noted 

                                                 
5  Justice P. B. Sawant, former Judge, Supreme Court, Justice A. P. Shah, former Chief 

Justice, Delhi High Court, Justice Bilal Nazki, former Chief Justice, Orissa High Court, 

Justice P. K. Mishra, former Chief Justice of Patna High Court, Justice Hosbet Suresh, 

Former Judge Bombay High Court, Justice Panachand Jain, former Judge of Rajasthan 

High Court, Justice Prabha Sridevan, former Judge of Madras High Court, Justice B. H. 

Marlapalle, former Judge of Bombay High Court, Justice B. A. Khan, former Chief 

Justice of J&K High Court, Justice Ranvir Sahai Verma, former Judge of Rajasthan 

High Court, Justice B. G. Kolse Patil, former Judge of Bombay High Court, Justice S. 

N. Bhargava, former Chief Justice of Sikkim High Court, Justice P. C. Jain, former 

judge of Rajasthan High Court, Justice K. P. Sivasubramaniam, former Judge of 

Madras High Court.  
6  V. Venkatesan, A Case Against the Death Penalty, Cover Story, Frontline, September 

7, 2012, 4. 
7  Out of error or ignorance, not having precedential value. 
8  '@' is a commonly used expression for alias names in India. 
9  1996 AIR 787, 1996 SCC (2) 175. 
10  1980 (2) SCC 684. 
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that: “the court must have regard to every relevant circumstance relating to 

the crime as well as the criminal,” emphasising that “in addition to the 

circumstances of the offence, due regard must be paid to the circumstances 

of the offender, also”.11 This was overruled by the Ravji, where the Supreme 

Court held that: "It is the nature of and gravity of the crime but not the 

criminal which are germane for consideration of appropriate punishment in a 

criminal trial".12  

In several cases after Ravji, Supreme Court repeatedly invoked its 

precedent in the cases involving the death penalty limiting the focus to 

circumstances pertaining to crime only and not to the criminal. In 2009, the 

Supreme Court held, in the judgment of Santosh Kumar Satishbhushan 

Bariyar v State of Maharashtra,13 that the Ravji was per incurium and held 

the in all the cases circumstances pertaining to the criminal should be given 

full weight. The Bariyar bench further identified six different cases which 

erroneously applied precedent laid down by Ravji judgment.14  

 

III. DEATH PENALTY FROM RULE TO EXCEPTION 

Before the re-enactment of Code of Criminal Procedure (“CrPC”) in 1955, 

s. 367(5) of CrPC required a court, sentencing a person convicted of an 

offence punishable with death with a punishment other than death, to state 

reasons why it was not awarding death sentence. It made death penalty a rule 

                                                 
11  Bachan Singh v State of Punjab, 1980 (2) SCC 684 [171]. 
12  Ravji @ Ramchandra v State of Rajasthan, 1996 AIR 787 [24]. 
13  (2009) 6 SCC 498. 
14  The cases are: 1. Dayanidhi Bisoi v State of Orissa (2003) 9 SCC 310; 2. Mohan Anna 

Chavan v State of Maharashtra (2008) 7 SCC 561; 3. Dadya Shankar Alhat v State of 

Maharashtra (2008) 15 SCC 269; 4. Bantu v State of U.P. (2008) 11 SCC 113; 5. State 

of UP v Satyendra and Ors (2009) 4 SCC 736; Upendra (2009) 4 SCC 736; 6. Ankush 

Maruti Shinde and Ors. v State of Maharashtra (2009) 6 SCC 667; Bapu Appa Shinde, 

Raju Mhasu Shinde, Rajya Appa Shinde, Ambadas Laxman Shinde, Suresh Shinde 

(2009) 6 SCC 667; 7. Saibana v State of Karnataka (2005) 4 SCC 165. 
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and life imprisonment an exception.15 The 1973 CrPC deleted the provision 

but still the ambiguousness remained on which cases called for life 

imprisonment and which cases called for death penalty.16 With the re-

enactment of the 1973 CrPC, section 354(3)17 required special reasons for 

death penalty to be awarded. This amendment made death penalty an 

exception from a rule. 

 

A. Constitutionality of the Death Penalty 

While the death penalty has always been questioned as being violative of 

the fundamental rights, the courts have, after extensive discussions, rejected 

this viewpoint. Jagmohan Singh v State of U.P18 was the first attack by 

abolitionists on death penalty, challenging the validity of the punishment 

against multiple constitutional rights. The challenge of constitutionality of 

the punishment was rejected by the constitutional bench of the Supreme 

Court. Validity of the punishment was attacked on four vital points. It was 

said to be infringing fundamental right guaranteed by the Constitution of 

India. Firstly, it was contended that it infringed all the freedoms guaranteed 

under art. 19(1)(a)-(g).19 Secondly, the process of awarding the punishment 

ran contrary to the article 14 of the Constitution guaranteeing equality. It was 

contended that the discretion the judges had to award two persons guilty of 

the same crime with different punishments of either a sentence of life or death 

                                                 
15  Criminal Procedure Code (CrPC) 1955, s. 367(5), before the amendment,  read: "If the 

accused is convicted of an offence punishable with death, and the court sentences him 

to any punishment other than death, the court shall in its judgment state the reason why 

sentence of death was not passed."  
16  Criminal Procedure Bill, 1973. 
17  CrPC 1973, s 354(3) states: "When the conviction is for an offence punishable with 

death or, in the alternative, with imprisonment for life or imprisonment for a term of 

years, the judgment shall state the reasons for the sentence awarded, and, in the case of 

sentence of death, the special reasons for such sentence."     
18  (1973) 1 SCC 20. 
19  Constitution of India, art. 19(1)(a)-(g). 
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was violative of equality before the law.20 Thirdly, there was no procedure in 

CrPC for the determination of the punishments to be awarded. The absence 

of any procedure established by law under which life could be extinguished 

resulted in violation of the right to life and liberty.21 Lastly, the contention 

was that the complete discretion the judges had to award punishments without 

any legislative policy or standard formulated by legislature was a case of 

excessive delegation. 

The Supreme Court was not persuaded by the contentions raised in the 

case. Against the argument of excessive delegation, court held that the 

impossibility of setting down the standards was at very core of the criminal 

law which invests judge with a very wide discretion of power which is liable 

to be corrected by superior courts. It also opined that deprivation of life was 

constitutionally permissible as it was imposed after a trial in accordance with 

the procedure established by law. 

 

B. Judicial application of the death penalty 

Justice Krishna Iyer, of the Supreme Court, is among one of the few judges 

who took a stand for the abolition of death penalty in India. His judgments 

show a different aspect of the penalty where he tries to contemplate the 

emotions of the accused to find out the reasons which eventually led to the 

crime. Ediga Anamma v State of Andhra Pradesh22 is an important judgment 

delivered by Justice Iyer, in which it was held that the crime and criminal are 

equally material while deciding the sentence. The Court extensively dwelt 

upon the social background the accused who had killed her lover's wife and 

her kid in cold blood and brilliantly wiped off all the evidences. The Court 

                                                 
20  ibid, art. 14. 
21  ibid, art. 21. 
22  1974 AIR 799. 
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also considered her social and mental conditions, and after considering all the 

mitigating and aggravating circumstances, dissolved the death sentence 

awarded to her and awarded her life imprisonment, with the Court noting: 

"Modern penology regards crime and criminal as equally material 

when the right sentence has to be picked out although in our 

processual system there is neither comprehensive provision nor 

adequate machinery for collection and presentation of social and 

personal data of the culprit to the extent required in the verdict on 

sentence. However, in the Criminal Procedure Bill, 1973, 

Parliament has wisely written into the law a post conviction stage 

when the judges shall "hear the accused on the question of 

sentence and then pass sentenced upon him according to law."23    

The need for special reasons in awarding the death penalty as demanded 

in the amended CrPC was reiterated in Rajendra Prasad v State of U.P,24 a 

case in which the Court tried to set the standards for the imposition of the 

death penalty. The Supreme Court held that the special reasons which were 

mandatory before awarding death penalty in cases punishable by life 

imprisonment as per section 354(3) of CrPC re-enacted in 1973,25 must relate 

not to the crime but to criminal. It could be awarded only if the security of 

state and society, public interests, and order of the general public compelled 

that course.  

                                                 
23  Ediga Anamma vs State of Andhra Pradesh ,1974 AIR 799 [334C]. 
24  (1979) 3 SCC 646. 
25  CrPC 1973, s 354(3) states: "When the conviction is for an offence punishable with 

death or, in the alternative, with imprisonment for life or imprisonment for a term of 

years, the judgment shall state the reasons for the sentence awarded, and, in the case of 

sentence of death, the special reasons for such sentence."     
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C. The Bachan Singh Test 

After the prior landmark judgment, came the most pivotal case in the 

jurisprudence of the death penalty in Bachan Singh v State of Punjab.26 

Validity of the punishment was again challenged in this case decided before 

the constitutional bench of the Supreme Court. The court affirmed the 

decision of Jagmohan and overruled Rajendra Prasad. It rejected the 

restriction on the imposition of death penalty only if the security of state and 

society, public interests and order of the general public compelled that course. 

It supported the retention of the penalty as an alternative punishment and held 

that circumstances pertaining to crime and circumstances pertaining to 

criminal cannot be held in two separate water tight compartments. It said: 

“The expression ‘special reasons’ in the context of this provision obviously 

means ‘exceptional reasons’ founded on the exceptionally grave 

circumstances of the particular case relating to the crime as well as the 

criminal.” 27   

On the suggestion of amicus curiae,28 court recorded following possible 

aggravating circumstances to be considered before awarding death penalty: 

1) Murder committed after previous planning and involves extreme 

brutality; 

2) Murder involving exceptional depravity; and 

3) Murder of a member of any of the armed forces or any police 

force or of any public servant and committed: 

a. while such member of public servant was on duty 

                                                 
26  Bachan Singh v State of Punjab (1980) 2 SCC 684. 
27  ibid, [161]. 
28  Dr. Y. S. Chitale, Senior Advocate acted as amicus curiae. 
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b. in consequence of anything done or attempted to be done 

by such member of public servant in the lawful discharge 

of his duty.    

Mitigating circumstances suggested by amicus curiae were: 

1) An offence committed under the influence of extreme mental or 

emotional disturbance. 

2) The age of the accused. If accused was young or old, he was not 

to be sentenced to death. 

3) The probability that the accused would not commit criminal acts 

of the violence as would constitute a continuing threat to a 

society. 

4) The probability that the accused could be reformed and 

rehabilitated.  

5) The accused believed that he was justified morally while 

committing the offence. 

6) The accused acted under the duress or domination of another 

person 

7) The accused was mentally defective and that the said defect 

impaired his capability to appreciate the criminality of his 

conduct. 

The principle laid in Bachan Singh was followed by Supreme Court in the 

case of Machhi Singh v State of Punjab.29 It took ahead the principle laid in 

Bachan Singh and held that a balance-sheet if aggravating and mitigating 

circumstances has to be made before awarding the punishment: 

                                                 
29  (1983) 3 SCC 470.  
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"The extreme penalty of death need not be inflicted except in 

gravest cases of extreme culpability…In other words death 

sentence must be imposed only when life imprisonment appears 

to be an altogether inadequate punishment having regard to the 

relevant circumstances of the crime, and provided, and only 

provided, the option to impose sentence of imprisonment for life 

cannot be conscientiously exercised having regard to the nature 

and circumstances of the crime and all the relevant circumstances. 

A balance sheet of aggravating and mitigating circumstances has 

to be drawn up and in doing so the mitigating circumstances has 

to be accorded full weightage and a just balance has to be struck 

between the aggravating and the mitigating circumstances before 

the option is exercised."30 

Further in order to explain the application of these principles that how 

these principles will apply court laid a two-part test. In order to apply these 

guidelines inter-alia the following questions may be asked and answers:  

(a)  Is there something uncommon about the crime which 

renders sentence of imprisonment for life inadequate and 

called for a death sentence?  

(b)  Are the circumstances of the crime such that there is no 

alternative but to impose death sentence even after 

according maximum weightage to the mitigating 

circumstances which speak in favour of the offender?31 

In these cases mentioned above, the constitutional validity was extensively 

discussed along with the application the death penalty. One thing common in 

                                                 
30  Machhi Singh v State of Punjab (1983) 3 SCC 470 [414]. 
31  ibid. 
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Jagmohan, Bachan Singh, and Machhi Singh is that all three judgment made 

death penalty an exception and not the rule.  

A major setback came in the case of Ravji @ Ramchandra v State of 

Rajasthan came,32 which led to the executions of Ravji and Surja Ram. Ravji 

held that the prior decisions in Rajendra Prasad and Bachan Singh were per 

incurium. In Ravji, court held that: 

"It is the nature and gravity of the crime but not the criminal, 

which are germane for consideration of appropriate punishment 

in a criminal trial. The Court will be failing in its duty if 

appropriate punishment is not awarded for a crime which has been 

committed not only against the individual victim but also against 

the society to which the criminal and victim belong. The 

punishment to be awarded for a crime must not be irrelevant but 

it should conform to end be consistent with the atrocity and 

brutality with which the crime has been perpetrated, the enormity 

of the crime warranting public abhorrence and it should respond 

to the society's cry for justice against the criminal."33 

The principle was applied repeatedly invoked in six further cases which 

led to the execution of thirteen individuals, before being overruled in 2009 

by Bariyar case.  

In Santosh Kumar Satishbhushan Bariyar v State of Maharashtra,34 the 

court held that Ravji was decided per incurium and upheld the principle laid 

down in Bachan Singh; that is, the courts needed to consider the 

circumstances pertaining to the criminal as well as crime: 

                                                 
32  Ravji @ Ramchandra v State of Rajasthan 1996 AIR 787. 
33  ibid, [25]. 
34  ibid. 
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"We are not oblivious that this case has been followed in at least 

6 decisions of this court in which death punishment has been 

awarded in last 9 years, but, in our opinion, it was rendered per 

Incurium. Bachan Singh specifically noted the following on this 

point:....The present legislative policy discernible from Section 

235(2) read with Section 354(3) is that in fixing the degree of 

punishment or making the choice of sentence for various 

offences, including one under Section 302 of the Penal Code, the 

court should not confine its consideration....merely to the 

circumstances connected with the particular crime, but also give 

due consideration to the circumstances of the criminal.35 

Court cited many judgments while coming to this decision including 

Bachan Singh, Rajendra Prasad, Machhi Singh and drew support from 48th 

Report of Law Commission which emphasized considering the background 

(socio-economic) circumstances of criminal during sentencing.   

 

IV. ABERRATIONS: LAW AND PRACTICE 

A. Pre-Sentence Hearing: The deviation from the law 

Section 235(2) of CrPC states that: 

''If the accused is convicted, the Judge shall, unless he proceeds 

in accordance with the provisions of section 360, hear the accused 

on the question of sentence, and then pass sentence on him 

according to law.''36 

This section of CrPC mandates that the court provide the convicted the fair 

opportunity to speak on the sentence. The section 235(2) read with 354(3) 

                                                 
35  Santosh Kumar Satishbhushan Bariyar v State of Maharashtra (2009) 6 SCC 498 [32]. 
36  Criminal Procedure Code 1973, s. 235(2). 
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lays down the guidelines that court has to arrive to the special reasons for 

awarding death penalty taking into consideration what the accused has to say 

about it. Reports such as the one by the Law Commission of India have noted 

the importance of comprehensive information of the offender prior to 

sentencing.37 However, there seems to be a difference between the practice 

and law.  

All the 26 accused in Rajiv Gandhi's assassination case were given a time 

limit of two hours to express themselves on the sentence awarded to them.38 

The trial judge strictly followed this time limit, recording down S. 235(2) of 

the CrPC proceedings as being from 11.30 a.m. to 1.30 p.m.39 It seems that 

this requirement of hearing the accused was observed mere as a formality. It 

might be argued that the word hearing creates an impression of oral hearing 

that operates as a formality. However, in Santa Singh v State of Punjab,40 

court cleared all the confusion from the word by holding that: 

"Here, in this provision, the word 'hear' has been used to give an 

opportunity to the accused to place before the court various 

circumstances bearing on the sentence to be passed against 

him…Non-compliance with the section is not a mere irregularity 

which can be cured by s. 465 of the Code. It is an illegality which 

vitiates the sentence." 41 

The court in the judgment emphasized serious compliance with the 

provision. 

                                                 
37  48th Report of the Law Commission of India, Report on Some Questions under the 

Criminal Procedural Code Bill, 1970 (July 1972), para. 44 on Examination of the 

accused. 
38  S. Murlidhar, ‘Hang them Now, Hang them Not: India Travails with The Death 

Penalty’ (1998) 40 Journal of Indian Law Institute 143, 152. 
39  ibid.  
40  1976 AIR 2386. 
41  Santa Singh v State of Punjab 1976 AIR 2386 [232]. 
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The non-dispensability of the pre-sentence hearing was reiterated in 

Allaudin Mian v State of Bihar.42 In this judgment, the court held that section 

235(2) should not be treated mere as a formality and appropriate orders were 

needed to follow the full spirit of the provision. In the judgment, the court 

also laid down the rule that trial courts should adjourn the matter for further 

date after recording the conviction for hearing the accused: 

"As a general rule, the Trial Courts should after recording the 

conviction adjourn the matter to a future date and call upon both 

the prosecution as well as the defence to place the relevant 

material bearing on the question of sentence before it and 

thereafter pronounce the sentence to be imposed on the 

offender.43" 

Despite the rule laid down in Alaundin Mian, it was not followed in 

Rameshbhai Chandubhai Rathod vs State Of Gujarat where trial court, 

without adjourning, sentenced the individual.44 The Supreme Court held that 

it failed the purpose of rule laid down and changed the sentence. The Supreme 

Court held that: 

"Section 235(2) as interpreted by this Court in Bachan Singh, 

provides for a ‘bifurcated trial'. It gives the accused (i) a right of 

pre-sentence hearing, on which he can (ii) bring on record 

material or evidence which may not be (iii) strictly relevant to or 

connected with the particular crime but (iv) may have a bearing 

on the choice of sentence. Therefore it has to be a regular hearing 

like a trial and not a mere empty formality or an exercise in an 

idle ritual....Here prosecution has not discharged any burden at all 

                                                 
42  1989 AIR 1456. 
43  Alaudin Mian v State of Bihar 1989 AIR 1456, [14]. 
44  Rameshbhai Chandubhai Rathod v State Of Gujarat AIR 2011 SC 803. 
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for less the burden referred to above. This is a statutory obligation 

which is cast on the Court in a case where both Sections 235(2) 

read with Section 354(3) apply in view of the law laid down in 

Bachan Singh. The mandate of Article 141 of the Constitution 

cannot be ignored either by the trial Court or the High Court. 

Therefore, regardless of whether the accused asks for such a 

hearing, the same must be offered to the accused and an adequate 

opportunity for bringing materials on record must be given to him 

especially in case where Section 354(3) comes into play. It is only 

after undertaking that exercise that `special reasons' for imposing 

death penalty can be recorded by the Court."45  

As held in Maneka Gandhi v Union of India,46 natural justice is the 

distillate of due process of law and natural justice is necessary as to prevent 

the miscarriage of justice. The requirement of a pre-sentence hearing 

safeguards the principle of natural justice. Its compliance in its true spirit is 

necessary and its implementation is needs renewed attention. 

The problem does not end with pre-sentence hearing. It is seen that court 

seldom makes any effort to contemplate on the reformation of the accused 

despite this circumstance being mentioned as a relevant in being Bachan 

Singh. 

 

B. Personal Predilections 

The decision to invoke the death penalty seems to have been a lottery 

depending on the judges. It has been observed that presence and absence of 

certain judges can become the determining factor of the survival or death of 

                                                 
45  Rameshbhai Chandubhai Rathod vs State Of Gujarat, AIR 2011 SC 803 [67]. 
46  1978 AIR 597. 
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an accused. The biggest example of this personal predilection of judges is the 

case of Harbans Singh.47 In that case, Harbans Singh, Kashmira Singh, and 

Jeeta Singh were involved in murder of a family and sentenced to death by 

common judgment in the sessions court. All the three accused applied 

through Special Leave Petition48 (SLP) in different benches of the Supreme 

Court to review their sentence. Jeeta Singh's SLP was dismissed. Kashmira 

Singh's appeal was entertained and death sentence was commuted to sentence 

of life by the bench of Bhagwati and Fazal Ali, JJ. On the other hand, Harbans 

Singh's appeal was rejected by Sarkaria and Singhal, JJ and his mercy petition 

was rejected by the president. Given that all the charges were same and the 

offence committed equally by of all the three accused, the Supreme Court 

opined that: 

"For the same offence and for the same kind of involvement, 

responsibility and complicity, capital punishment on one and life 

imprisonment on the other would never have been just49." 

If the involvement in the crime is equal, then the different treatment is 

solely because the judges’ decisions were different. This makes the fate of 

accused depending on the judge. This raises the question of uncertainty of the 

sentence on the personal predilection of the judges.50  

The sentences being judge centric has been observed in the case of Swamy 

Shraddananda @ Murali Manohar Mishra v State of Karnataka51 and 

Sangeet and Anr. v State of Haryana.52 In Swamy Shraddhananda, the court 

                                                 
47  Harbans Singh v State of UP and Others 1982 AIR 849. 
48  Constitution of India, art 136.  
49  Harbans Singh v State of UP and Others 1982 AIR 849 [242]. 
50  See Yug Mohit Chaudhary, ‘Uneven Balance’ (Frontline, 2012) 

<http://www.frontline.in/static/html/fl2917/stories/20120907291702500.htm> accessed 

10 October 2013, for a discussion on the death sentencing rate of particular judges. 
51  AIR 2008 SC 3040. 
52  Sangeet and Anr. v State of Haryana 20 November 2012. 
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noted that: "The truth of the matter is that the question of death penalty is not 

free from the subjective element and the confirmation of death sentence or its 

commutation by this Court depends a good deal on the personal predilection 

of the judges constituting the bench53." In Sangeet, the court opined that: "In 

the sentencing process, both the crime and the criminal are equally important. 

We have, unfortunately, not taken the sentencing process as seriously as it 

should be with the result that in capital offences, it has become judge-centric 

sentencing rather than principled sentencing."54 

It is evident that the application of the death penalty largely depends upon 

the composition of Bench, as rightly observed by Justice Bhagwati.  

 

C. Income Disparities 

The death penalty’s application in India has been noted to be 

discriminatory on the basis of class. Capital punishments seem to be strike 

the ones without capital. Arguably, the death penalty affects the poorest of 

the population due to their lack of qualified representation by competent 

lawyers, making the punishment one applied on the basis of the poorest of 

poor instead of rarest of rare.  Indeed, it was observed by Justice V. R. 

Krishna Iyer in Rajendra Prasad that capital sentences were usually applied 

against “proletariat” crimes of murder. Corporate criminals, who killed large 

numbers of people through adulteration, smuggling, cornering, pollution and 

other invisible operations, were not visited with the death penalty.55  

 

                                                 
53  Swamy Shraddananda @ Murali Manohar Mishra v State of Karnataka AIR 2008 SC 

3040 [33]. 
54  Sangeet and Anr. v State of Haryana, 20 November 2012 [80]. 
55  Rajendra Prasad v State of UP (1979) 3 SCC 646 [118]. 
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V. DEBATE: ABOLITIONISTS VS. RETENTIONISTS 

With more than two-third of the countries of the abolishing death penalty, 

few countries are left with this extreme punishment. As of 31st December 

2012, 140 countries have abolished death penalty and 58 countries, including 

India, have retained it.56 The trend followed by the world is towards abolition 

as more and more countries are abolishing death penalty. However, India, 

despite being a party of International Covenant on Civil and Political Rights, 

under which India committed itself towards progressive abolition of death 

penalty, seems to be moving on a different path altogether. Nevertheless, per 

incurium judgments and judgments deviating from binding principles have 

again revived the debate of abolition of the extreme punishment. 

 

A. Deterrence: Myth or Reality 

Three main theories on which the penology system is based are: 

retribution, deterrence and rehabilitation.57 The main argument of 

retentionists is the deterrence effect created by the death penalty. But the 

reality is that there are no scientific or empirical basis to show that the death 

penalty is deterrent against any crime.58 On the contrary, the figures tell the 

different story altogether. In 1980, the majority judgment in Bachan Singh, 

said that most countries including India and judges, jurists, and other 

enlightened people of India, believe that the death penalty acts as a deterrent 

effect in the society.59 Nevertheless, Justice Bhagwati in his dissenting 

opinion on Bachan Singh noted the statistics on the states of Travancore and 

                                                 
56  Amnesty International, ‘Death Sentences and Executions 2012’ (Amnesty International, 

April 2013), p. 50.  

<http://www.amnesty.org/en/library/asset/ACT50/001/2013/en/bbfea0d6-39b2-4e5f-

a1ad-885a8eb5c607/act500012013en.pdf> accessed 10 October 2013. 
57  M. Ponnian, Criminology and Penology (Pioneer Books, 2007), 209. 
58  1982 AIR 1325 [317]. 
59  1980 (2) SCC 684 [197]. 
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Cochin where incidences of murders did not increase in the six years despite 

capital punishment being on abeyance.60 The story is not different today. 

Incidents of murder cases have been reduced from 36,202 cases in 2001 to 

33,335 in 2010 with only one execution of Dhananjoy Chatterjee61 reported 

in 2004; meanwhile the population of India grew from 1.028 million to 1.21 

million in the given decade.62 The figures clearly establish that the death 

penalty has no such deterrence and the efficacy of deterrence of the extreme 

punishment remains unproven. 

 

B. Unique Deterrence by Death Penalty? 

A rational man while committing murder does not get more scared of 

getting executed and less scared of ending his whole life in the prison. Both, 

the death sentence and life imprisonment are so severe to destroy the future 

of anyone subjected to them, so the only thing that deters anyone from 

committing any offence is the probability of getting caught. A person will not 

commit any offence if there is not chance that he will go unpunished 

irrespective of the punishment, sentence of death or sentence of life. As 

observed by Justice Bhagwati in his dissenting opinion in Bachan Singh: 

“More than the severity of the sentence, it is the certainty of detection and 

punishment that acts as a deterrent.”63    

On the certainty of the punishment, Justice Bhagwati was of view that a 

convicted murderer would unlikely be deterred by the thought of the death 

penalty during the commission of his crime due to the uncertainty and of the 

                                                 
60  Bachan Singh v State Of Punjab 1982 AIR 1325. 
61  Dhananjay Chatterjee Alias Dhana v State Of W.B. 1994 (1) ALT Cri 388. 
62   National Crime Records Bureau, ‘Crime in India’ (Ministry of Home Affairs, 28 June 

2012), Table 1.3, Incidence And Rate of Cognizable Crimes (IPC) Under Different 

Crime Heads And Percentage Changes <http://ncrb.nic.in/CD-

CII2011/Statistics2011.pdf> accessed 10 October 2013. 
63  Bachan Singh v State Of Punjab 1982 AIR 1325 [330] (Justice P. N. Bhagwati). 
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punishment.64 Contrary to the popular belief that death penalty acts deterrent, 

the empirical data have shown that the murder rate has declined proving the 

deterrent-effect theory wrong.65 Moreover, the belief that incarceration is not 

as severe as death penalty is false. Life imprisonment is equally destructive 

as a person lives without any liberty and does not have any hope of getting it.  

Deterrence is the lifeblood of the retentionist’s argument, but it is still been 

empirically unproven. With the existence of life imprisonment, death penalty 

serves no additional purpose. It is good time to reconsider the practice of 

death penalty when it has been abolished by 66% of the nations. 

 

C. Death Penalty: Irrevocable 

The death penalty is an irrevocable punishment. Any mistake cannot be 

reversed. In the Harbans Singh case, the arbitrariness of procedures were 

discussed, but the result of this arbitrariness was paid by Jeeta Singh by his 

life. In the case, the court held that: "The fate of Jeeta Singh has a posthumous 

moral to tell. He cannot profit by the direction which we propose to give 

because he is now beyond the processes of human tribunals."66 

Court admitted the mistake in this case, but this will not help the fate of 

Jeeta Singh. Rajiv Gandhi assassination case is another example that serves 

as the warning to the dangerous results of irrevocable punishment. The 

twenty-six accused of the Rajiv Gandhi assassination were charged under 

Terrorist and Disruptive Activities (Prevention) Act 1987 and were sentenced 

to death by trial court. Court did not mention any special reasons for treating 

each accused differently and obviously did not dwelt upon aggravating and 

mitigating circumstances as laid down in Bachan Singh. The Supreme Court 

                                                 
64  ibid, [331]. 
65  ibid. 
66  Harbans Singh v State of U.P. & Others 1982 AIR 849 [238]. 
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held that only seven out of 26 were guilty under section 302 Indian Penal 

Code (“IPC”) read with 120-B IPC and of which only four were sentenced to 

death. Other nineteen accused were set free as they had been in prison for 8 

years and the punishment of offences namely, Foreigners Act, Passports Act 

was maximum of 2 years. The unfortunate aspect of this case was that they 

had to spend 6 years in prison with loss of reputation, mental agony and acute 

loss of liberty for which nothing can be a compensation. Perhaps the 

execution of Ravji and Surja Ram serve the best example of the malignant 

aspect of the extreme punishment.  

The most dangerous face of death penalty is its irrevocability. Human 

fallibility is not a new thing and the judiciary is no exception to this, as can 

be seen in the cases above mentioned. Non-compliance to the principles 

eventually becomes deadly to some and cannot be reverted. Flawed 

imprisonment can be compensated, but death is impossible to compensate. 

 

VI. DEATH PENALTY AND HUMAN RIGHTS 

Death penalty is the ultimate denial of human rights as guaranteed by the 

Universal Declaration of Human Rights. Article 5 states that: "No one shall 

be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment."67 If hanging a person is considered to be cruel and torture, then 

surely hanging a person by neck until death cannot be justified. Execution is 

indeed cruel and hence in contrary to the principles of human rights.  

Death penalty has another relation with human right in India. In death row, 

an accused, after getting sentence to death, waits for his execution, which 

sometimes extends to months, years and even decades in some cases. Rajiv 

                                                 
67  United Nations Declarations of Human Rights (adopted 10 December 1948) UNGA 

Res 217A(III), art. 5. 
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Gandhi assassination case serves a good example of this; the convicts 

Murugan, Santhan and Perarivalan spent 22 years in prison. Justice K.T. 

Thomas who was the member of the bench who sentenced the convicts has 

called for a review, arguing that the application of the death penalty to the 

accused now would be double jeopardy.68 Many other convicts are in death 

row waiting for their execution. Sitting in prison and waiting for the 

execution for an inordinate period of time constitutes psychological pain 

which amounts to one of the most cruel and unusual treatments which can be 

applied to individuals.  

 

VII. CONCLUSION 

“Our penal code provides for capital punishment for wide range of 

offence. But sadly, the death penalty has never reduced these crimes in the 

country”.69 

Justice V.R. Krishna Iyer 

While over 66% of the countries in the world abolishing death penalty, 

India still retains it, largely believing it to have a deterring effect.70 The 

punitive system is based on three major theories of retribution, deterrence and 

rehabilitation. Deterrence and retribution, where the society demands 

revenge, fail to provide adequate reasons for the use of the death penalty. It 

is evident that killing a killer has never stopped from a new killer emerging. 

Moreover, the death penalty neglects the rehabilitation or reformative theory 

                                                 
68   ‘Death sentence in Rajiv case will mean double penalty’ The Hindu (Kottayam, 25 

February 2013) <http://www.thehindu.com/news/national/death-sentence-in-rajiv-case-

will-mean-double-penalty-exjudge/article4449592.ece> accessed 10 October 2013. 
69  ‘Theories of Punishment and Deterrance’ 

<http://www.cansocietyescapethenoose.com/16_THE%20THEORIES%20OF%20PUN

ISHMENT%20AND%20DETERRENCE.pdf> accessed 10 October 2013. 
70  Amnesty International, ‘Death Sentences and Executions 2012’, p. 50.   
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from the very beginning. India needs to move from a retributive model to 

reformative-punitive system. Killing is and has never been a solution. The 

solution lies in the effective system to apprehend the perpetrators and 

effective prosecution so that no one escapes from the hands of law. If that 

happens, life imprisonment will adequately fulfill the deterrence and 

retributive theory; the death penalty will not serve any additional purpose. It 

is high time that India renews its attention towards the abolishment of the 

death penalty.   

 
 

* * * 

 

 



 

INTERNET AND HUMAN RIGHTS: ISSUES AND 

CHALLENGES 
 

Hon. Maria Lourdes P.A. Sereno* 

 

 

I. INTRODUCTION 

First, may I give a warm welcome to the delegates of the 10th Asian Law 

Students Association Forum, especially ALSA Forum Chairperson Hayde 

Talorong and ALSA International President Melinda Mae Lapus. Let me also 

welcome the foreign delegates to the Philippines and I hope you have an 

enjoyable and productive stay in our country.  

I understand that the delegates to this annual forum come from fifteen 

countries. When I was a law student in the 1980’s, it would have been a 

logistical nightmare for students of our countries to link up with each other 

and organize international events like this, and to do so yearly. Today, I 

suspect that most of the organizing work involved in making this event 

happen – from sending out invitations to booking your flights – was done 

online. By the click of your laptops, PCs or smart phones, you were able to 

overcome the limitations imposed by geography and language to connect 

with each other, come together and share ideas. Such ability to break down 

barriers is truly revolutionary.   

 

II. TRANSFORMING OUR WAY OF LIFE  

Today, more than two billion people are connected to the internet. 

Though many parts of the world have yet to be reached by this technology, a 

                                                 
*  Chief Justice of the Republic of the Philippines. A version of this speech was delivered 

as the Keynote Speech of the 10th Asian Law Students’ Association Forum (2013), held 

at De La Salle University, Manila, Philippines. 
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great majority have seen how the internet has transformed human life.  

A business transaction may be closed without an actual meeting between 

buyer and seller and the “meeting of the minds” occurs with the click of the 

mouse. The internet has allowed people to access information on health, 

science, and public policy, information that used to be available only to small 

circles of experts and technocrats. The door to knowledge has been opened 

through a relatively inexpensive platform compared with traditional sources 

of information like books. 

The internet has totally changed how news is delivered. From one-way 

communication in print media, news organizations have been able to engage 

in two-way communication through radio and TV platforms (e.g. by 

interviewing radio listeners). Now, the internet offers a far more interactive 

tool and gives a bigger voice to the public. It is highly possible for hundreds 

of thousands or millions of people to talk about the same topic at the same 

time while a major political, social, or cultural event happens. Thus, I do not 

find unusual for Philippine broadsheets to quote Facebook or Twitter posts 

of ordinary people when reporting on the day’s important topics. The internet 

has exponentially expanded our opportunity to be heard.  

Of course, governance also cannot escape the impact of the internet. 

People are now able to discuss and organize around policy and governance 

issues online. Just two days ago, more than a hundred thousand people 

gathered in Manila to protest certain budget allocations to members of our 

legislature. Thousands more protested in other cities and towns and even in 

places outside the Philippines where our countrymen are concentrated. And 

it all started with a single Facebook post about a week ago asking people of 

all political colors to gather in the capital’s Rizal Park to protest the so called 

pork barrel funds.  



Volume 1] ASIAN JOURNAL OF LEGAL STUDIES 95 

For us inside government, the internet provides a tool to make processes 

and service delivery more efficient. More importantly, the internet has 

become a means to enhance transparency and expand access to information 

of public importance. For instance, through the Philippine Supreme Court 

website, the public can access our latest financial reports. The oral arguments 

in the High Court are also available on podcast and can be downloaded from 

the net.   

 

III. HARMFUL CONDUCT ON THE INTERNET  

But this online world is not insulated from harmful human conduct. The 

internet’s accessibility and affordability makes it a good vehicle to undertake 

criminal activities like child pornography, money laundering and human 

trafficking. Data has become a prime commodity; hence, databases have been 

targets of cyber-attacks and data theft. Hacking and cyber-attacks have 

resulted in huge losses for governments and private entities.  

Certain information posted online may also result in harm or violence 

against specific groups and individuals and therefore have been subjected to 

restrictions.  In a 2011 report to the United Nations General Assembly, Frank 

La Rue (the Special Rapporteur on the promotion and protection of the right 

to freedom of opinion and expression) identified types of information that 

may be legitimately restricted, including “child pornography (to protect the 

rights of children), hate speech (to protect the rights of affected 

communities), defamation (to protect the rights and reputation of others 

against unwarranted attacks), direct and public incitement to commit 

genocide (to protect the rights of others), and advocacy of national, racial or 

religious hatred that constitutes incitement to discrimination, hostility or 
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violence (to protect the rights of others, such as the right to life).”1 

 

IV. REGULATING THE INTERNET 

These harmful online acts can be done anonymously, speedily and across 

national boundaries and such capacities pose difficulties for police and law 

enforcers in catching perpetrators or putting up counter-measures. In 

response, many countries have approved legislation or have set up ad hoc 

regulatory and monitoring mechanisms to counter these activities.  

Since many people view the internet as open space that allows people 

great leeway to express themselves and access information, regulations that 

seek to impose certain limitations on the use of the internet and web content 

are often met with suspicion.  People question whether these regulations and 

monitoring by government infringe on protected rights like freedom of 

expression and opinion, freedom of the press, and privacy rights.  They also 

question whether such measures are actually intended to identify and target 

dissenters and opposition to existing regimes, especially during periods of 

crises and heightened social and political divisions.     

It is generally recognized that a person does not lose his civil and political 

rights by getting online. You do not lose your basic legal rights when you log 

in on Facebook.  In 2012, the Human Rights Council of the United Nations 

General Assembly affirmed “that the same rights that people have offline 

must also be protected online, in particular freedom of expression, which is 

applicable regardless of frontiers and through any media of one’s choice…”2 

                                                 
1  UNHRC, ‘Report of the Special Rapporteur on the promotion and protection of the right 

to freedom of opinion and expression, Frank La Rue’ (2001) UN Doc A/HRC/17/27. 
2  UNHRC, ‘The promotion, protection and enjoyment of human rights on the Internet’ (29 

June 2012) UN Doc A/HRC/20/L.13. 
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This is in line with Article 19 of the Universal Declaration of Human Rights.  

It may be recalled that Article 19 provides that “[e]veryone shall have the 

right to hold opinions without interference.” It also states that “[e]veryone 

shall have the right to freedom of expression” and “this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, 

regardless of frontiers, either orally, in writing or in print, in the form of art, 

or through any other media of his choice.”3  Special Rapporteur La Rue 

underscored in his report to the U.N. General Assembly that Article 19 was 

“drafted with foresight to include and to accommodate future technological 

developments through which individuals can exercise their right to freedom 

of expression.”4 Thus, according to La Rue, the existing human rights 

framework is applicable to new communication technologies like the internet.  

However, it is must also be pointed out that Article 19 recognizes that 

freedom of expression “carries with it special duties and responsibilities.”5 It 

may therefore be subject to certain restrictions, which shall be provided by 

law and are necessary for the respect of the rights or reputation of others and 

for the protection of national security or of public order, or of public health 

or morals. 

The debate in both international and domestic spheres therefore usually 

centers on the limits of state regulation.  

 

V. THE CYBERCRIME PREVENTION ACT OF 2012 

I am not in a position to tackle the question on the limits of internet 

                                                 
3  Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 

A(III) (UDHR) art 19, emphasis added (“Universal Declaration of Human Rights”). 
4  UNCHR (n 1). 
5  Universal Declaration of Human Rights (n 3). 
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regulation in as much as this is still an unsettled issue in Philippine law. 

Indeed, right now there are 15 pending petitions before the Philippine 

Supreme Court, which question the constitutionality of the Cybercrime 

Prevention Act of 2012.6 I do not want to be drawn into a discussion on the 

merits of those petitions so I hope you understand the self-imposed limits to 

my discussion.   

However, I can talk about the issues and questions raised by the various 

petitioners before the Court.   This would give you concrete legal questions 

regarding the relationship between media law and human rights – questions, 

which I believe are not unique to Philippine setting. Other countries that have 

enacted similar cybercrime legislations have encountered the same human 

rights concerns, which are now before our Court.  

The Philippine legislature enacted the Cybercrime Prevention Act to 

protect computer and communication systems, network and databases, and 

the confidentiality, integrity and availability of information and data stored 

therein from all forms of misuse, abuse and illegal access.  

The law provides the legal regime to punish hacking, cyber-attacks and 

other offenses against the confidentiality, integrity and availability of 

computer data.7 It also defines and punishes computer-related fraud, forgery, 

and identity theft, as well as content-related offenses like cybersex, child 

pornography, spamming, and online libel.8 Also, anyone who aids or abets 

the commission of any of the illegal acts would likewise be punished.9 Social 

media users have been very concerned about the latter provision. They ask if 

they will be guilty of abetting or aiding the commission of cyber libel if, for 

                                                 
6  Philippines Cybercrime Prevention Act of 2012, No. 10175 (“Cybercrime Prevention 

Act”). 
7  Cybercrime Prevention Act, s. 2. 
8  ibid, s. 4. 
9  ibid, s. 5. 
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example, they repost or retweet a supposed libelous post.      

The Cybercrime Prevention Act also empowers law enforcement 

authorities to do real-time collection of traffic data, which includes the 

communication’s origin, destination, route, time, date, size, and duration, but 

not its content nor the identities of the communicants.10 A court warrant must 

be secured before the collection of traffic data can proceed.11 The procedures 

for securing a search and seizure warrant of computer data and warrant for 

the disclosure of computer data, like subscriber information are also laid 

out.12 The law also allows law enforcement officers to require the 

preservation of data by communication service providers for a maximum 

period of 12 months, when such data may serve as evidence in a case.13  There 

is also a “Take Down” clause, which authorizes the Justice Department to 

restrict or block access to certain computer data, if the latter is prima facie 

found to be in violation of the Cybercrime Law.14     

 

VI. HUMAN RIGHTS ISSUES AND INTERNET REGULATION 

Here are some of the substantive issues raised against the powers and 

sanctions provided under the law: 

(1) Does the real time collection of traffic data by security 

agencies violate a person’s right to privacy of communications? 

Relatedly, is traffic data content or non-content information?  

(2) Whether the definitions of content-related cybercrimes like 

cybersex and online libel are overly broad as to cover even protected 

                                                 
10  ibid, s. 12. 
11  ibid. 
12  ibid, s. 14. 
13  ibid, s. 13. 
14  ibid, s.19. 
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speech, expressions and works of art? Does the criminalization of these 

acts result in prior restraint?  

(3) Whether the Take Down power of the law enforcement 

agencies, i.e., the  authority to block or restrict access to certain web 

content upon the agencies’ prima facie finding of Cybercrime Law 

violation but without a court order, violates the right to due process?  

(4) Whether the Take Down power violates the freedom of 

expression and results in a chilling effect on protected speech? 

(5) Whether there is an effective recourse to the courts in case an 

individual’s privacy and freedom of expression rights are violated by 

law enforcement actions and regulations?  

(6) Does the imposition of higher penalty for online libel 

compared to print libel violate the right to equal protection of the laws? 

Relatedly, is there a substantial distinction between online and print 

libel? 

(7) Does the preservation of computer data ordered by law 

enforcers in the process of evidence gathering constitute unreasonable 

search and seizure of evidence?  

In sum, the petitioners are asking the Court to evaluate whether the 

Cybercrime Prevention Act provides clear definitions of punishable acts and 

whether they are predictable in their coverage and consequences so as not to 

impinge upon protected speech. They ask the Court to determine whether the 

regulations are reasonable and supportive of substantive state interests so as 

not to infringe on constitutionally protected rights. They ask if under the law, 

there is an effective and accessible access to judicial review of law 

enforcement activities that are deemed to violate constitutionally protected 

rights.  
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VII. CONCLUSION 

I believe we are at the cusp of a new judicial trend. As the internet and 

other communication technologies permeate more aspects of our lives, I 

predict that the internet access and usage will be a frequent arena of future 

legal battles for human rights advocates, regulators and legislators.  

We are indeed creating another world online, a world that is not separate 

from where we stand and breathe, but is so intricately connected with it. 

Though it is connected to our “real lives”, the online world is also different 

and is in a sense a lot more dangerous. When I think of the internet, I imagine 

invisible lines floating in the air connecting billions of dots across the globe. 

These connections are chains of numerical codes and data that we share, 

transfer and store in computers and databases. And these numbers and codes 

are representations of our choices, feelings, opinions, and the knowledge we 

generate and are the products of our creative minds. It is us: our world and 

our worldview in codes. But since they are in codes and numbers, programs 

can mine the data, identify patterns, easily identify us and our thoughts in the 

floating river of numbers and utilize the culled information possibly against 

cherished personal freedoms. Law must come in to set boundaries, lest we 

lose our rights and ourselves in the current.  

 

 

* * * 
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ABSTRACT 

 

The article analyses the nexus between environment protection and human 

rights, the challenges faced in some developing countries in Asia, and the 

lessons that can be learnt from other global experiences.  

I. INTRODUCTION 

 

Holistic development has taken a backseat to economic progress as the 

highest priority for every country. The international community envisages 

progress as multi-faceted and inclusive development on the economic, social 

and cultural fronts. But today, progress has become very linear – restricted to 

economic development. This impersonal progress leads to alienation of the 

people, especially the poor. 

Environmental damage affects human rights such as the right to shelter 

and right to livelihood. It is important to explore the roots of these rights in 

several international and domestic instruments and discover whether or not 

they are serving their purpose. Economic development has not achieved 

complete integration with human rights and environmental protection. The 

primary reason is that such a notion of integration is rather recent and was 

first evidenced in the United Nations Conference on Environment in 

Stockholm in 1972.  

                                                 
*  Anant Raje, BA LLB(Hons), National Law Institute University, Bhopal, India. 
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Adding to the woes of mankind, the ecosystem changes are likely to occur 

on such a large scale so as to cause a catastrophic effect on the economic, 

social and political processes on which social stability, human well-being and 

good health depend.1 Evidently, the environmental changes have effects not 

only in a localised area but have consequences on a global scale. Knowing 

this, stringent measures need to be taken against any human action that affects 

the wider environment. Consequentially, with the prevention of 

environmental degradation, we also ensure a secure life for the poor who are 

affected by such environmental changes the most.  

In order to build our way towards such an integration between the human 

rights of the poor and the larger economic development, notions like 

sustainable development, inclusive growth, decentralisation of planning and 

community participation need to be realised and given applied.  

This article is divided into four parts. Part I of the article assesses the 

present legal structures and seeks to find out whether these structures 

acknowledge the nexus between the environment and human rights.  Part II 

concentrates on the role of non-state actors and will deal with legal structures 

that address actions by such entities that could harm the environment and 

abridge human rights. Part III deals with the lacunae in environmental laws 

and Part IV highlights the solutions in laws and solutions at a grass root 

levels.  

 

II. HUMAN RIGHTS AND THE ENVIRONMENT 

The first international conference that acknowledged the nexus between 

                                                 
1  WHO, ‘Ecosystem and Human Well-Being: Health Synthesis: a Report of the 

Millennium Ecosystem Assessment’ (Millennium Assessment, 2005) 

<http://www.millenniumassessment.org/documents/document.357.aspx.pdf> accessed 

3 August 2013. 
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the environment and human rights vis-a-vis socio-economic issues of poverty 

and underdevelopment was the Stockholm Conference of 1972.2 Principle 1 

of the Stockholm Conference recognized the environment as essential to a 

man’s well-being and enjoyment of basic human rights, such as the right to 

life.3 Along with establishing this right, it also held, as Principle 2, that it was 

the responsibility of humans to protect and improve the environment for 

present and future generations.4 It is pertinent to note that this nexus also 

posits that any environmental degradation is likely to affect one’s human 

right to healthy environment and good living conditions.5 Principle 1 read 

with Principle 2 extends the aforementioned human rights to future 

generations and emphasises the notion of inter-generational equity.  

The term ‘sustainable development’ was popularised by the Brundland 

Commission Report (1987) entitled “Our Common Future”6 where it was 

opined that development, while essential to improving the quality of life, 

could not come at the cost of environmental health. However, the Brundland 

Commission, as well as the Earth Summit, compartmentalized environmental 

protection into economic and social issues.7  

Currently, the international framework has made adequate space for 

environment preservation and human rights in theory, but the challenge to 

bring it to practice remains. This challenge subsists because of technological 

                                                 
2  Declaration of the United Nations Conference on the Human Environment (adopted 16 

June 1972) (UNCHE). 
3  ibid, Principle 1. 
4  ibid, Principle 2.  
5  South Asian Human Rights Documentation Centre (SAHRDC), ‘Human Rights and 

Humanitarian Law’ (OUP New Delhi 2008) 410-411. 
6  World Commission on Environment and Development, Out Common Future (OUP 

1987). 
7  Bill Hopwood, Mary Mellor and Geoff O’Brien, ‘Sustainable Development: Mapping 

Different Approaches’ [2005] 13 Sustainable Development 1, 18. 
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and political constraints.8 As Drexhage and Murphy noted: 

“Uptake of sustainable development has also been hampered 

by development being defined primarily as economic growth. 

This has been the framework used by developed countries in 

attaining their unprecedented levels of wealth, and it should be 

no surprise that major developing economies are following the 

same course. The problem with such an approach is that 

natural resources are in imminent peril of being exhausted 

(whether in terms of supply [e.g. oil reserves] or quality [e.g. 

air or water pollution]).”9  

The World Summit on Sustainable Development made a constructive 

change by focusing considerably more attention on development issues, 

particularly in integrating the MDGs with sustainable development principles 

and practices. Drexhage and Murphy suggest that extraneous problems 

prevented any action on the principles developed: “the political timing was 

simply not there: the political leadership was not engaged because the world, 

led by the United States, was more focused on security issues around 

terrorism, weapons of mass destruction, and Iraq. Unfortunately, the seeds 

planted in 2002 fell upon arid land.”10  

The concept of sustainable development in itself suffers from some 

ambiguity. The countries believe that through economic development and by 

raising standards of living globally, the link between poverty and 

environmental degradation will break.11 This view is being reflected in the 

                                                 
8  John Drexhage and Deborah Murphy, ‘Sustainable Development: From Brundtland to 

Rio 2012’ (United Nations, 19 September 2010) 1-6 

<http://www.un.org/wcm/webdav/site/climatechange/shared/gsp/docs/GSP1-

6_Background%20on%20Sustainable%20Devt.pdf> accessed 5 November 2013. 
9  ibid, 6. 
10  ibid, 18. 
11  Bill Hopwood, Mary Mellor and Geoff O’Brien (n 7), 38-52. 
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policies adopted by developing nations. Countries like the Republic of Korea, 

China and India are currently focusing on augmenting their wealth first under 

the belief that such efforts will improve environmental performance. For 

instance, the funds allocated in China’s budget has shown a rise of 20%. 

Similarly, India has undertaken clean energy measures of about USD 1 

billion. To fund these, the developing countries require increased economic 

growth. However, the problem with such an approach is the connection 

between economic growth and environmental damage. In reaching the goal 

of environmental protection, countries are in fact neglecting the environment 

damage that occurs in the process. 

This could be avoided if the developed nations stick to their part of the 

deal to provide the developing countries with the technologies that they have 

already developed at economical rates. This, unfortunately, has not happened, 

pushing the developing counties to take up policies that seek to boost their 

economies compromising the environment and human rights, especially of 

the poor. Hopwood notes that “[m]ost developed countries (with the 

exception of Sweden, Norway, Luxembourg, Denmark, and the Netherlands) 

have not reached the goal of allocating 0.7 percent of GDP to aid for 

developing countries.”12  

While international environmental law has developed significantly, there 

is a need to address human rights in context of the environment directly. 

Boyle indicates that several international treaties like the International 

Covenant on Civil and Political Rights, International Covenant on Economic, 

Social, and Cultural Rights (“ICESCR”), European Convention on Human 

Rights, CHR, American Convention on Human Rights, and the African 

Charter on Human and Peoples’ Rights (“AfCHPR”) seek ‘greening’ of 

                                                 
12  ibid, 18-19. 
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existing human rights rather than introducing new rights entirely.13 However, 

some treaties like the AfCHPR have rights that specifically address 

environmental concerns.14  

The provisions in the aforementioned treaties, with the exception of 

AfCHPR, are vague as far as addressing human rights in context of 

environment are concerned. For example, Article 12 of the ICESCR merely 

mentions environment and industrial hygiene in context of health and not in 

the broader idea of environment protection;15 similar provisions exist such as 

Article 11 of the European Social Charter and Article 24 of the Convention 

on Rights of Child.  

There have been instances where the existing right to life and right to 

private life have been used to compel governments to regulate environment 

risks.16 However, direct obligations and direct rights to the environment are 

few and far between in international legal frameworks.17  

The OHCHR Report of 2011 has however indicated that although human 

rights treaties do not encapsulate specific rights to safe and healthy 

environment, the United Nations institutions recognise the link between the 

environment and human rights.18 For example, the UNHRC Resolution 

2005/60 recognises the nexus between human rights and the protection of 

                                                 
13  Alan Boyle, ‘Human Rights and Environment: Where Next?’ [2012] 23(3) European 

Journal of International Law 613, 614–616. 
14  African Charter on Human and Peoples’ Rights, art 24: All peoples shall have the right 

to a general satisfactory environment favourable to their development.  
15  International Covenant on Economic, Social, and Cultural Rights, art 12(2)(b): The 

improvement of all aspects of environmental and industrial hygiene. 
16  See for example, Lopez Ostra v. Spain 20 EHRR (1994) 277; Guerra v. Italy 26 EHRR 

(1998) 357; Fadeyeva v. Russia 45 EHRR (2007) 10; Öneryildiz v. Turkey 41 EHRR 

(2005) 20. 
17  Bill Hopwood, Mary Mellor and Geoff O’Brien (n 7), 38-52. 
18  UNHRC ‘Report of the OHCHR on the Relationship Between Climate Change and 

Human Rights’ UN Doc. A/HRC/10/61 (15 Jan. 2009), para. 18. 
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environment.19 The said resolution not only recognises this relationship, but 

also acknowledges the need to protect cultural diversity and the right to 

development in context of environmental protection. It ‘stresses the 

importance for States, when developing their environmental policies, to take 

into account how environmental degradation may affect all members of 

society, and in particular women, children, indigenous people or 

disadvantaged members of society’.20  

The Rio Declaration on Environment and Development (1992) also 

introduces the procedural element of environmental law.21 It acknowledges 

the importance of public participation in decision making, access to 

information and access to justice. However again, this has limited itself to a 

procedural nature and would find true strength only when there are exclusive 

rights that recognise the protection of environment as a right in itself. 

While climate change has been recognised as a ‘common concern for 

humanity’22 it is also unclear as to how and to what extent such effects can 

be qualified as a human rights violation in a strict legal sense.23 As some have 

noted, ‘human rights litigation is not well-suited to promote precautionary 

measures based on risk assessments, unless such risks pose an imminent 

threat to the human rights of specific individuals.’24  

A breakthrough, however, came in the Lopez Ostra v Spain case when the 

                                                 
19 UN Commission on Human Rights, Human Rights Resolution 2005/60: Human Rights 

and the Environment as Part of Sustainable Development, 20 April 2005, 

E/CN.4/RES/2005/60. 
20  ibid.  
21 Rio Declaration on Environment and Development (adopted 12 April 1992) 

A/CONF.151/26 (Vol. I), art 10. 
22  United Nations Framework Convention on Climate Change (adopted 9 May 1992) UN 

GA Res. 43/53, Preamble. 
23  UN HRC, Report of the OHCHR on the Relationship Between Climate Change and 

Human Rights, 15 January 2009, A/HRC/10/61. 
24  ibid. 
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European Court of Human Rights held that Spain’s failure to control 

industrial pollution violated human rights provisions, even though it was for 

failing to stop the activities of a non-state corporate.25  The court went ahead 

and recognized that severe environmental pollutions may affect individual’s 

well-being and prevent the enjoyment of their human rights under Article 826 

of the European Convention of Human Rights. Here the court effectively held 

that even though the environment damage may not affect the health of the 

individuals, it prevents them from enjoying their homes and affects their 

private life adversely and hence abridges their human rights.27 

Several Asian countries have acknowledged the nexus between the 

environment and human rights, with the courts of those countries taking the 

lead role in establishing this connection. In India, the ambit of right to life28 

has been widened to include a right to healthy environment too. In the Charan 

Lal Sahu Case,29 the Supreme Court interpreted the right to life guaranteed 

by article 21 of the Constitution to include the right to a wholesome 

environment. In the Subahsh Kumar case30 as well as in Kirloskar Bros. Ltd 

v ESI corporation,31 the court has widened the meaning ascribed to “right to 

life” under Article 21 of the Indian Constitution. In the former, the court has 

extended the scope to include a right to enjoyment of pollution free water and 

air; in the latter, a general better standard of living, hygiene and leisure 

facilities have been included within the right.32  

                                                 
25  López Ostra v. Spain (1994) 303 ECHR, 16-17. 
26  The Convention for the Protection of Human Rights and Fundamental Freedoms 

(adopted Nov. 4 1980) 213 U.N.T.S. 222, Article 8. 
27  López Ostra v. Spain, 16-17. 
28  Constitution of India, art. 21. 
29  Charan Lal Sahu v. Union of India AIR 1990 SC 1480. 
30  Subhash Kumar v. State of Bihar AIR 1991 SC 420 
31  (1996) 2SC C 682 
32  See Jona Razzaque, Public Interest Environmental Litigation in India, Pakistan, and 

Bangladesh (Kluwer Law International 2004), 98. 
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Similarly, public interest litigation have been initiated in other developing 

countries like Bangladesh, to deal with air and noise pollution.33 In Farooque 

v Secretary, Ministry of Communication, Government of the People’s 

Republic of Bangladesh, the Supreme Court held that the constitutional 'right 

to life' extended to include right to a safe and healthy environment.34 In 

Pakistan, in Employees of the Pakistan Law Commission v. Ministry of 

Works,35 the Supreme Court of Pakistan dealt with the meaning of Article 9 

of the Constitution by holding that:  

“Article 9 of the Constitution which guarantees life and liberty 

according to law is not to be construed in a restricted and pedantic 

manner. Life has a larger concept which includes the right of 

enjoyment of life, maintaining adequate level of living for full 

enjoyment of freedom and rights.”36 

As in many situations, the difference between law and policy is striking. 

The Brundtland Report noted that: 

 ”Short-sighted policies are leading to degradation of the 

agricultural resource base on almost every continent: soil erosion 

in North America: soil acidification in Europe; deforestation and 

desertification in Asia, Africa, and Latin America; and waste and 

pollution of water almost everywhere. Within 40-70 years, global 

warming may cause the flooding of important coastal production 

areas. Some of these effects arise from trends in energy use and 

                                                 
33  Jona Razzaque, 'Human Rights and the Environment: The National Experience in South 

Asia and Africa' (OHCHR, 2002) 

<www2.ohchr.org/english/issues/environment/environ/bp4.htm> accessed 20 August 

2013. 
34  ibid. 
35  The Employees of the Pakistan Law Commission v. Ministry of Works 1994 SC MR 

1548. 
36  ibid. 
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industrial production. Some arise from the pressure of population 

on limited resources. But agricultural policies emphasizing 

increased production at the expense of environmental 

considerations have also contributed greatly to this 

deterioration.”37  

It is not just the OECD countries, but developing countries like Brazil, 

China, India, Indonesia and South Africa which are increasing constituting 

the top consumers of global resources and raw materials supply (which in 

itself requires extraction activities that known to have negative effects on the 

environment).38 In pursuit of economic growth, the consumption and 

extraction of resources seems to be ever increasing.  

The lacunae in policy is further highlighted by the increasing consumption 

gap between the rich and the poor - roughly 80 percent of the natural 

resources used each year are consumed by about 20 percent of the world’s 

population.39 Arguably, this evidences that the policies aimed at economic 

growth are not really helping the poor, but extracting the natural resources in 

favour of the rich. 

So, even though, in law, the nexus between the environment and the 

human rights has been established, actual policy based practices to curb 

environmental degradation with the purpose of maintaining social and 

economic rights of the poor have been few and far between.  

 

                                                 
37  UNGA, ‘Report of the World Commission on Environment and Development: Our 

Common Future’ (1987) UNGAOR A/42/187. 
38  Organisation for Economic Cooperation and Development, ‘Measuring Resource Flows 

and Resource Productivity: Synthesis Report’ (OECD Paris 2008) 

<http://www.oecd.org/dataoecd/55/12/40464014.pdf> accessed 15 August 2013. 
39  Matthews, Richard A. and Anne Hammill, ‘Sustainable Development and Climate 

Change” (2010) 85(6) International Affairs 1117-1128. 
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III. LACUNAE IN THE FRAMEWORK OF ENVIRONMENTAL 

LAWS: ROLE OF NON-STATE ACTORS 

The aforementioned international instruments are primarily concerned 

imposing liability over State actors. However, as far as projects in developed 

nations are concerned, these are primarily handled by non-state actors, such 

as companies. In this case, it becomes pertinent to seek lessons from 

international principles that enable non-state actors to be held liable.  

With the integration of global economies, several developmental activities 

are undertaken through FDIs where the non-domestic entities invest in the 

host country through the process of tendering. However, if such activities are 

not brought under close scrutiny and given appropriate direction through 

government interventions via laws and regulations, they may bring about 

development to the detriment of many. Some examples that stand out are the 

Chinese investments in Narmada Hydel Electricity Project and the POSCO 

investments in Orissa.40 This gains further importance with the increasing 

south-south co-operation between several developing countries. Since the 

countries investing and the hosts are both developing, a majority of the 

population is poor and hence their occupations and residences deeply depend 

on the sustenance of the environment.41 

An investment which is of such a nature that it would degrade the 

environment which in turn would affect the poor with regard to their 

livelihoods, their property and their homes, gains little popularity with the 

locals. When popularity is marred, it affects investments in the long run and 

                                                 
40  John Vidal, ‘China and India 'water grab' dams put ecology of Himalayas in danger’ 

The Observer (London, 10 August 2013) <http://www.theguardian.com/global-

development/2013/aug/10/china-india-water-grab-dams-himalayas-danger> accessed 5 

November 2013.  
41  Te Velde, Dirk Willem, ‘Foreign Direct Investment and Development: An Historical 

Perspective’ (Overseas Development Institute UK, 2006) 

<http://www.odi.org.uk/resources/docs/850.pdf>  accessed 28 July 2013. 
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may also retard their completion and success, making them more expensive 

both for the investing as well as the host state. Unsuccessful or 

counterproductive investments tend to damage the reputation of the 

associated country in the international market too.  

One consideration for any country or institution investing abroad is how 

to reduce the negative, and increase the positive, environmental and social 

impacts of their investments. Examples of positive impacts are pollution 

prevention, waste management and poverty reduction. Investments, 

particularly large-scale investments in the natural resource sector, can cause 

major negative environmental and social impacts in the host country, 

including water pollution, land degradation and violation of local 

communities’ rights and livelihoods.42 

China has been engaged in overseas investments since it adopted the “go 

global strategy”.43 The country has sought to promote the fact that it has made 

a comprehensive mechanism to ensure that its investments do not pose any 

environmental or social risks to the state it invests in. Even though such 

guidelines have been in place for a while now, implementation remains an 

issue. To ensure the same, the host state and  investing state need to have 

clear, coordinated and transparent investment policies that seek to mitigate 

such environmental and social risks. In addition to this, increasing the 

knowledge of the investors in risk mitigation is equally important.44 

                                                 
42  World Bank, ‘World Bank Safeguard Policies’ (World Bank, 2013) 

<http://web.worldbank.org/wbsite/external/projects/extpolicies/extsafepol/0,,menupk:5

84441~pagepk:64168427~pipk:64168435~thesitepk:584435,00.html> accessed 20 July 

2013 
43   Denise Leung et al., ‘Environmental And Social Policies In  Overseas Investments: 

Progress And Challenges For China’  (World Resources Institute Publication, May 

2013)   

<http://pdf.wri.org/environmental_and_social_policies_in_overseas_investments_china

.pdf> accessed 15 August 2013. 
44  ibid.  
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IV. REMEDYING THE CHALLENGES 

A. Use of International Instruments 

Several international institutions have taken steps in this regard, such as 

the International Financial Corporation’s “Performance Standards on 

Environmental and Social Sustainability”.45 Similarly, there is the Asian 

Development Bank’s Safeguard Policy Statement which requires investors to 

maintain certain environmental standards.46 Apart from promoting 

sustainable projects, the ADB also supports governments in formulating their 

own national environment protection and sustainable development policies. 

A very similar example is that of the OECD’s issued “Recommendation on 

Common Approaches for Officially Supported Export Credits and 

Environmental and Social Due Diligence” that applies to national export 

credit agencies based in OECD member states.47 Evidently, the international 

community has acknowledged and pledged into place frameworks to ensure 

that investments remain environment friendly which in turn would ensure that 

they are friendly towards the local communities.  

An integral part of such risk control measures is to engage the local 

community in the decision making process of the proposed projects. This 

instils a culture of transparency and consequently a culture of confidence.48 

                                                 
45  IFC (International Finance Corporation), ‘IFC’s Sustainability Framework’ (2012)              

<http://www1.ifc.org/wps/wcm/connect/Topics_Ext_Content/IFC_External_Corporate_

Site/IFC+Sustainability/Sustainability+Framework/Sustainability+Framework+-

+2012/> accessed 15 August 2013. 
46  Asian Development Bank, ‘Safeguards Policy Statement’ (Asian Development Bank, 

2012) <http://www.adb.org/site/safeguards/main> accessed 4th August 2013.  
47  OECD, ‘Recommendation on Common Approaches for Officially Supported Export 

Credits and Environmental and Social Due Diligence’ (28 June 2012) TAD/ECG(2012)5.  
48  Steven Herz, Jon Sohn, and Antonio La Vina, 'Development without Conflict: The 

Business Case for Community Consent' (World Resources Institute, 2007) 

<http://www.wri.org/publication/development-without-conflict> accessed 20 June 

2013. 
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In addition to this, countries and corporations can consider the incorporation 

of the Equator Principles49 that were evolved from lending institutions with 

regard to the environmental and social sustainability of project finance. 

Although these principles have merely been voluntary adopted by 10 

financing institutions, the idea behind the principles can be adopted both in 

law and through companies practicing corporate social responsibilities. For 

example, financial institutions, adopting these principles, pledge to invest in 

only those clients that meet the IFC standards.  

The principles require that any project be first reviewed in terms of 

environmental and social impact and categorised by the degree of risk that it 

poses.50 As per the categorisation, the clients are required to conduct an 

Assessment process to address, to the EPFI’s satisfaction, the relevant 

environmental and social risks and impacts of the proposed Project along 

with solutions and plans to mitigate the likely risks.51 Furthermore, the clients 

are required to develop and formulate and maintain an Environmental and 

Social Management Plan to address the issues raised during the assessment 

process and adhere to other requirements of the laws of the host country.  

The key element to the Equator Principles is the requirement of 

Stakeholder Engagement.52 EPFI requires the client to demonstrate effective 

Stakeholder Engagement as an ongoing process in a structured and culturally 

appropriate manner with affected communities and, where relevant, other 

Stakeholders.  

In addition to establishing grievance mechanisms and provisions for 

independent assessment, there are added measures to ensure that the purpose 

                                                 
49  The Equator Principles III (June 2013) <http://www.equator-

principles.com/resources/equator_principles_III.pdf> accessed 10 July 2013. 
50  ibid, principle 1. 
51  ibid, principle 2.  
52  ibid, principle 5.  
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of the principles is not defeated.53  

In a world of legal frameworks which are primarily applicable to States 

and not non-state actors, the Equator Principles stand out. However, they in 

themselves are not a surety against prevention of environmental and social 

damage. The Principles are self-imposed and hence do not have the force of 

law on the entity engaged in the project or the project finance. Furthermore, 

it is very difficult to hold the investing institutions liable through these 

principles, as was seen in the unsuccessful attempts by the Centre for Human 

Rights and Environment’s (“CEDHA”) to use the Equator Principles to stop 

the financing and construction of the Orion paper-pulp mill by the Finnish 

company Metsa-Botnia in neighbouring Uruguay.54  

Several voluntary initiatives have been formed over the past 20 years, 

including the World Business Council on Sustainable Development 

(WBCSD), Global Compact, Equator Principles, Global Reporting Initiative, 

and Extractive Industries Transparency Initiative. In addition, various major 

international NGOs, such as WWF, Oxfam International, and Friends of the 

Earth, have increased the scale and sophistication of their involvement in 

sustainability principles. Local NGOs around the world have taken up the 

cause of sustainable development.55 However, all the aforementioned 

initiatives are again voluntary and not mandatory in nature and hence in 

themselves are not a final and conclusive method for imposing non-state actor 

responsibility.  

 

                                                 
53  ibid, principle 6.  
54  Vivian Lee, ‘Enforcing the Equator Principles: An NGO's Principled Effort to Stop the 

Financing of a Paper Pulp Mill in Uruguay’ [2008] 6 NJIHR 354. 
55  John Drexhange and Deborah Murphy (n 8), GSP 1-6 
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B. Legal Solutions 

The Precautionary Principle took a formal shape in the Rio Declaration of 

1992 where the impact of human activities and the necessity to protect the 

environment in the face of uncertain risks was brought to the forefront.56 The 

principle requires that a lack of scientific certainty solely should not be a 

reason to postpone action that could avoid potentially serious or irreversible 

harm to the environment. The precautionary principle gains further 

importance when seen not just in the context of the environment but the 

human rights attached to it as once the damage is done by human activity the 

indigenous people find it the hardest to recover. Hence, it is best to prevent 

such a disruption of their shelters and livelihoods.  

This principle has been applied in India. In Narmada Bachao Andolan v 

Union of India,57  the Supreme Court of India put the burden of proof on the 

Government of India to show that there would be no damage to the 

environment.  Similarly, the ‘Polluter Pays Principle’ has been incorporated 

in the Indian environmental law through the imposition of absolute liability 

for harm to the environment and extends to not only compensating those 

affected but also the cost of restoring the environment degradation.58 These 

two principles together have a precautionary and deterrent effect and hence 

should be incorporated in the formal legal structure as well as a part of the 

aforementioned grievance mechanism against projects that pose 

environmental and social risks.  

 

                                                 
56  Rio Declaration on Environment and Development (adopted 12 April 1992) 

A/CONF.151/26 (Vol. I). 
57  Narmada Bachao Andolan v Union of India (2000) 6 SCC 213. 
58  Vellore Citizens Welfare Forum v Union of India (Tamil Nadu Tanneries) AIR 1996 SC 

2715. 
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V. CONCLUSION AND MOVING FORWARD 

For a more significant changes to happen, the consumer culture itself 

needs to be addressed. As long as the demands for resources keeps on 

increasing through increasing consumerism, the major economic policies will 

circulate around resource extraction.  

Gustave Speth sums up this approach by noting that “Growth is measured 

by tallying GDP at the national level and sales and profits at the company 

level, and pursuit of GDP and profit is the overwhelming priority of national 

economic and political life.”59 Post-Rio was a period of accelerated 

globalization and intensive interaction between nations in the areas of trade, 

investment, and expansion of capital markets. This dominant post-Rio 

paradigm was strongly influenced by the Washington Consensus, which has 

guided attempts to spur global economic growth for over two decades.60 It 

advocated the belief that markets and technology will produce a richer world 

that is more ecologically stable. As was noted earlier, some countries have 

benefited from the model, such as China and Republic of Korea, and are 

increasing spending on environmental protection; but other countries, many 

in sub-Saharan Africa, have not benefited and have experienced declines in 

progress toward MDGs. While it is true that economic growth usually 

provides countries more funds to provide enhanced environmental protection, 

it runs the danger of being no more than a ‘band-aid’ solution: economic 

growth is inevitably associated with growing consumption, of all goods, but 

particularly energy. The focus on green energy and transportation investment, 

                                                 
59  Gustave Speth, “Towards a New Economy and a New Politics.”  (Solutions for a 

Sustainable and Desirable Future, 28 May 2010) 

<http://www.thesolutionsjournal.com/node/619> accessed 23 August 2013. 
60  See John Williamson, ‘Washington Consensus’ (Institute for International Economics, 

25 September 2004) <http://www.iie.com/publications/papers/williamson0904-2.pdf> 

accessed 5 November 2013. 
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as seen for example in the Republic of Korea, is precisely what sustainable 

development calls for: addressing the core tools of development.61 

Also, sustainable development has been seen only as an environmental 

issue and compartmentalised from other social and economic issues. For 

example, the Commission on Sustainable Development attracts 

representation only from the Ministers of Environment from various 

countries.62 The Ministry of Environment tends to be politically weaker than 

others as environment protection has still not become a part of the agenda of 

political parties in order to garner votes.63 Hence, representation from other 

ministries at the international level and also cross-sectoral integration with 

the primary agenda of environment and human rights protection should be 

achieved at the national level.  

Developed countries have the wealth and technical capacity to implement 

more sustainable policies and measures, yet the required level of political 

leadership and citizen engagement is still a long way off. This is primarily 

due to the dominant consumer culture where the rich citizens themselves 

would demand a continued exploitation of natural resources from rural areas 

and hence deprive the poor to fuel their increasing consumer needs. The lack 

of action in developed countries is compounded by economic growth in 

developing countries that follows the resource-intensive model of developed 

countries. In this context it is pertinent to note that because of this 

environment protection has not percolated in the political agenda.64 

Where the laws, both at national and international levels, have taken long 

                                                 
61  John Drexhange and Deborah Murphy (n 8), GSP 7-10 
62  UNGA A/RES/47/191 (1992) Commission on Sustainable Development. 
63  Pamela Chasek,’ The UN Commission on Sustainable Development: The First Five 

Years” in Pamela Chasek (ed.), The Global Environment in the Twenty-first Century: 

Prospects for International Cooperation (United Nations University, New York, 2010) 

55-57. 
64  John Drexhange and Deborah Murphy (n 8), GSP 7-10 
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strides towards addressing the issue of environment protection and human 

rights, the policy framework is far from achieving what is necessary. The 

corporate social responsibility towards the poor and towards the environment 

needs to take lessons from the principles like the equator principles and the 

FCI standards and integrate the same into the national policies and laws.  

Lastly, the compartmentalisation of environment protection should be 

discarded from governmental structure and policies so that the ministries 

associated with environment and rural development in various countries gain 

equal political strength as those ministries that are associated with 

development and industries. This would mainstream environmental 

protection and would ensure a preventive approach deeply integrated with 

any developmental activity and ensure the protection of both the environment 

and the plethora of human rights attached to it. 
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