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ABSTRACT 

 

This paper is an attempt to look into one of the major crimes in cross-border 

trafficking of people between India and Bangladesh: Sex Trafficking. It is the 

largest illegal industry currently operative in India and has spread its roots 

deep into the society by exploiting the flaws in the nation’s legal system. This 

paper is divided into six parts for an easier access to and understanding of 

this problem. Part I is an introduction to this issue. Part II looks into the areas 

of the legal system need to be rectified in order to muzzle the problem of sex 

trafficking. Parts III and IV provide the preventive measures which should be 

and are being taken by the two countries to deal with human trafficking as a 

whole and the role of the South Asian Association for Regional Cooperation 

(“SAARC”) Convention in the issue. Lastly, Parts V and VI provide the 

suggestions for the aftercare of the sex trafficking victims.   

 

 

I. INTRODUCTION 

With the advent of globalization, there has been an increase in 

development across the world; this also resulted in a concurrent increase in 

cross border criminal activities. The intensity of these crimes has been 

exponentially higher in the developing and under-developed countries 

because of their vulnerability to such crimes. These criminal activities 

                                                 
* 5th year students at the WB National University of Juridical Sciences, Kolkata. 
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include terrorism, drug peddling and smuggling, among others. However, it 

is the heinous activity of human trafficking which has spread all over the 

world like wildfire. In the past few decades, it has become one of the most 

carried out criminal activities over the globe. It involves the trafficking of 

women and children, sometimes even men, for the purpose of prostitution, 

cheap labour for domestic and industrial activities, organ trafficking, and 

various other exploitative activities. Human trafficking has grown 

exponentially in the South Asian countries, and especially in Bangladesh 

since its formation in the year 1971. Bangladesh acts as a source country for 

carrying out these activities while India is one of its largest recipients.1 

Furthermore, according to the UN estimates and the Trafficking in Persons 

Report published by the U.S. Department of State, approximately 400 women 

and children fall victim to trafficking each month in Bangladesh with a 

considerable percentage of them being trafficked to India.2 This reflects how 

this crime has established its roots in these two countries. 

Though victims are trafficked for various purposes, the branch of 

trafficking which has spread throughout India, exploiting the flaws in the 

prevention and redressal system, is sex trafficking. The impact of this 

criminal activity is evident from the fact that every other illegal industry in 

India directly or indirectly utilizes sex workers. Most of the women and 

children trafficked to the country are thrown into the pits of prostitution 

where they are harassed physically and mentally by the people perpetrating 

this crime as well as the system purporting to prevent such crimes. Sex 

trafficking is a serious violation of basic human rights of life, liberty, and 

security of persons.3 

                                                 
1  U.S. Department of State, ‘Trafficking in Persons Report’ (Department of State, June 

2007) <http://www.state.gov/j/tip/rls/tiprpt/> accessed 27 August 2013. 
2  ibid. 
3  United Nations Declaration of Human Rights 1948, art. 1 and 3. 
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This paper will focus on three different aspects of the sex trafficking. 

Firstly, it will analyze the loopholes in the system which inadvertently pushes 

victims further into a vicious cycle of exploitation. Secondly, it will put 

forward suggestions regarding the prevention of trafficking on an initial level 

which may allow the two countries to put a “check” on sale and purchase of 

human beings. The paper will also deal with the measures taken by the 

SAARC Convention in this regard. Lastly, this paper will emphasize the 

aftercare of the sex trafficking victims, which forms a very important step in 

rectifying the current system and preventing sex trafficking.  

 

II. THE CHANGES REQUIRED IN THE CURRENT LEGAL 

SYSTEM 

The Juvenile Justice (Care and Protection of Children) Act (“JJ Act”)4 

along with the provisions of the Immoral Traffic (Prevention) Act (“ITPA”),5 

constitute a comprehensive legal cushion for the trafficked victims and their 

rescue and rehabilitation. The aforementioned statutes were ushered in the 

garb of ‘beneficent legislations’. However, as things stand at this juncture, 

gaping holes have appeared in the enforcement of the said laws. 

Consequently, the paper wishes to undertake a thorough exploration of the 

plethora of sections, portions and provisions of the laws. It is pertinent to 

undertake such exercise for the fact that the bigger picture is going awry. 

 

A. Incorrect Age Verification of Minor Girls 

The laws regarding exploitation are very age conscious. As per the JJ Act, 

a girl under the age of 18 years who may have committed any offence cannot 

                                                 
4  Juvenile Justice (Care and Protection of Children) Act 2000. 
5  Immoral Traffic (Prevention) Act 1956. 
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be sent to the jail, but has to be placed in a rehabilitation home under the 

directions of the Child Welfare Committee (hereinafter ‘CWC’).6 Section 31 

of the Juvenile Justice act confers upon the CWC ultimate authority to 

dispose the case, for protection, treatment, development and rehabilitation of 

vulnerable children. Furthermore, under the Indian Penal Code (IPC) the 

procurement of a minor girl7 and importation of a girl under the age of 21 

years are both offences.8 The selling and buying of a minor is a punishable 

offence.9 These provisions indicate that age is an important factor to 

determine whether an offence has been committed by the accused against a 

major girl who falls under the purview of the ITPA or the victim falls under 

the ambit of the JJ Act. 

Sex workers above the age of 18 years when arrested under ITPA are 

usually bailed out by the brothel owners and traffickers and subsequently re-

trafficked. In the case of Prerna v the State of Maharashtra,10 the same 

advocate appearing on behalf of the accused brothel owners also appeared on 

behalf of the adult trafficking victims.  The court recognized the brazen 

conflict of interest in this case and held that no advocate appearing on behalf 

of the brothel owners can appear on behalf of the sex workers in the same 

case. An arrested sex worker deemed to be a minor falls under the JJ Act and 

is produced before the Child Welfare Committee. The CWC can then send 

the minor sex workers a rescue home.11 

Under Section 17 of the ITPA, if a sex worker is removed under Section 

15(4) or rescued under Section 16(1), ‘home verification’ is conducted before 

                                                 
6  Juvenile Justice Act 2000, s.15. 
7  Indian Penal Code 1860, s.366 (A).  
8  Indian Penal Code 1860, s. 366 (B). 
9  Indian Penal Code 1860, s.372 and s. 373. 
10  (2003) 2 BOMLR 562. 
11  Juvenile Justice Act 2000, s.8. 
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rehabilitation. Section 17(3) states that if a child is rescued, she is then placed 

in an institute under any act to protect children (such as the JJ Act). Therefore, 

the child can be sent by the Child Welfare Committee to a rescue home until 

she is rehabilitated.  On the other hand, if the person rescued is above the age 

of 18 years she is usually released during the process of verification.12  

As a result, it is profitable for the brothel owners and traffickers to ensure 

that the age of the victim is recorded as above 18 years, in which case the 

victim can be re-victimized after being bailed out or released. If the sex 

worker is a child then there is no scope for legal intervention as the child 

cannot be an accused and hence, the chances of re-victimization are greatly 

reduced.13 Therefore, there is a need for provisions that ensure that there are 

no anomalies between the correct and the recorded age of the victim. There 

should be accountability of the doctor and the police officers involved in the 

age verification. In case of any doubt as to the age of the victim, a medical 

panel may be ordered to verify age. Moreover, no contact should between the 

exploiters and the victim should be allowed.14 

 

B. Misuse of Section 8 of the ITPA 

Section 8 of the ITPA, which prohibits seducing or soliciting for the 

purpose of prosecution, has been thoroughly misused to arrest, prosecute and 

convict sex workers who are involved in the trafficking process due to threat, 

force, coercion and duress.15 Therefore, there is a requirement to assess 

                                                 
12  For instance, in the case of Prerna v the State of Maharashtra, the major rescued 

victims were released during the process of ‘home verification’. 
13  Aparna Bhat, ‘Report on laws and legal procedures concerning the Commercial Sexual 

Exploitation of Children in India’, (ECPAT, 2004) 

<http://www.ecpat.net/eng/Ecpat_inter/projects/promoting_law/india_report/Laws_Leg

al_Procedures_India_Nov200> accessed 27 August, 2013. 
14   ibid.  
15  Immoral Traffic (Prevention) Act 1956, s 8. 
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whether the legal concept of mens rea i.e. whether the intention of the 

commission of that crime on the first place is present before prosecution. To 

ensure this more sensitivity and accountability is needed from all involved; 

police officers, prosecutors and judicial officers.16 If the investigations are 

preliminary in nature, then the court should call for further investigations to 

ensure that the sex worker is not made a victim again at the level of 

prosecution.17 

 

C. Section 19 of the ITPA 

Sex workers need to personally apply under Section 19 of the ITPA to be 

placed in a protective home.18 This section should be amended to include 

Non-Government Organizations (“NGOs”), advocates or persons working 

close to the cause, so that they can send an application on the behalf of the 

victim. Thus, police, NGOs, and individuals, either together or independently 

can rescue women and children who are trafficked in Commercial Sexual 

Exploitation.19 

 

D. Victim Assistance Programs 

There needs to be a shift from the current focus of prosecution of the 

accused to providing assistance to rehabilitate and reintegrate the victim into 

the society. There needs to be a specific program with welfare, remedies, 

                                                 
16  Surya Meena, Tackling Sex Trafficking Through Conventional Modes (1st edn, United 

Publishers 2001) 56.  
17  P.M. Nair, Recommendations and suggestions in Prevention of trafficking in women 

and children in India women and children in India (Institute of Social Sciences) 

<http://www.ashanet.org/focusgroups/sanctuary/articles/ReportonTrafficking.pdf> 

accessed 31 August, 2013. 
18  Immoral Traffic (Prevention) Act 1956, s. 19.  
19  P.M. Nair, Human Trafficking: Dimensions, Challenges and Responses (3rd edn, 

Konark Publishers 2010) 34. 
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redress and security with its focal point. An exemplary legislation in this area 

is the U.S. legislation on the subject of victim assistance – Victims of 

Trafficking and Violence Protection Act, 2000.20  

 

E. Anonymity of the Victim 

In view of the social stigma attached towards victims of commercialized 

sex trafficking, the identity of the victims should be protected. Their 

photographs and publicity should be prohibited. Section 228(A) of the IPC 

which provides for anonymity of the rape victims should be applicable to 

victims of trafficking as well.21 This would make the process of social 

integration smoother for these victims. Such a provision is present in JJ Act; 

section 21 of the JJ Act prohibits publication of the name, address and other 

particulars which may lead to the identification of the juvenile victim.22 

Moreover, the cases under ITPA should be in-camera trials. The rule of 

in-camera trials for rape-victims under Section 327 of the Criminal Procedure 

Code and the State of Punjab v Gurmit Singh23 should be extended to include 

the victims of trafficking. In Sakshi v. Union of India,24 the Supreme Court 

referred to the 172nd Report of the Law Commission and laid down that 

certain procedural safeguards have to be followed to protect the victim of 

child sexual abuse during the conduct of the trial. Therefore, through the 

judgment in the Sakshi case, the court broadened the scope of shielding 

victims of abuse from unsavory publicity. A similar safeguard extended to 

                                                 
20  Victims of Trafficking and Violence Protection Act (2000) s. 107 - Protection and 

assistance for victims of trafficking. This section has provisions for grant of funds, 

protection while in custody etc. 
21   P.M. Nair, Human Trafficking (n 18), 73. 
22  198th Report of the Law Commission of India, Witness Identity Protection and Witness 

Protection Programs (August 2006). 
23  (1996) 2 S.C.C. 384. 
24  (2004) 6 SCALE 15. 
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sex workers would save the victim from publicity and intimidation and 

protect her rights.25 

 

F. Counseling and Legal Representation 

The victim needs counseling to help them through the proceedings. In case 

the victim cannot bear the cost and no NGO comes forward to help the victim, 

the court should order the district administration to take responsibility to 

provide counselors to the victims. The holding of the Supreme Court in the 

case of Delhi Domestic Working Women`s Forum v Union of India,26 that 

victims of sexual assault cases “should be provided with legal presentation”, 

should be extended to trafficking victims. To ensure continuous legal 

representation, it should be guaranteed that the services of the same advocate 

are engaged till the conclusion of the proceeding and the lawyer. 

 

G. Crisis Centers 

There is an absence of efficient crisis centers in the current aftercare 

framework. Such centers should be established, especially in vulnerable 

areas, as a part of an effective district intervention program. These centers 

should be equipped with enough resources to counsel the rescued victims, de- 

traumatize and empower them. Education and skill–based training should be 

taught to empower the victims socially and economically while making them 

aware of their legal rights and the redressal mechanisms available to them.27 

Although it is apparent that there are many aspects of the legal system 

which are to be remedied in order to fight this crime, it is also important to 

                                                 
25  P.M. Nair, Human Trafficking (n 19), 305. 
26  (1995) 1 SCC 14, [15]. 
27  cf Surya Meena, (n 16) 56.  
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ensure that trafficking altogether should be prevented on the very 

fundamental levels. These levels involve the measures which are to be taken 

by the two nations since the borders they share is the home ground for the sex 

traffickers in India. 

 

III. SUGGESTIONS FOR PREVENTION AND THE MEASURES 

BEING TAKEN 

The reason for the existence of every problem has two parts: one main 

cause which is the root cause for its existence and a superficial one which 

arises out of the root cause. Similarly, even human trafficking also has two 

different reasons for its existence. The root cause being the one prevailing 

among the people being trafficked and a superficial reason which is the 

people involved in trafficking.28 It is very important to make sure that both 

these reasons are tackled with equal concern since the cancerous problem of 

human trafficking cannot be uprooted if either of the above mentioned 

reasons are not dealt with properly. Thus, it is important that prevention 

measures for both these reasons are discussed separately for a better 

understanding.29 

This paper will deal with the above mentioned root cause of trafficking. 

The main reason of the trafficking of these people is their poverty and lack 

of awareness of their rights. Victims often live difficult lives and do not have 

access to the basic necessities of life. Therefore, in order to prevent 

trafficking, the condition of victims need to be kept in mind. They become 

vulnerable to trafficking due to lack of resources and are the easiest targets 

                                                 
28  U.S. Department of State, Trafficking in Persons Report - India, (UNHCR, 27 June 

2011) <http://www.unhcr.org/refworld/docid/4e12ee7427.html> accessed 27 August, 

2013. 
29  ibid.  

http://www.unhcr.org/refworld/docid/4e12ee7427.html
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for traffickers. Often, families let go of their members because they are 

promised a substantial amount of money or other resources. Moreover, 

members of the family who are sold to traffickers are generally the ones who 

are considered a burden on those families or those who are not aware of the 

fact that they are being trafficked.  

Thus, the first step which should be implemented in order to prevent 

trafficking is to provide proper and permanent work opportunities for at least 

one member of such families, since the root cause of trafficking is the lack of 

resources to lead a basic and dignified life.30 One of the causes of this 

crippling poverty is the lack of awareness regarding the benefits of having a 

small family. A child is usually considered an extra earning hand. Hence, at 

a later stage, these children are either sold to the traffickers or if they are 

lucky enough to escape that horror, they become a part of this vicious cycle 

by becoming an heir to their family. Therefore, there is a need to ensure that 

awareness about education and family planning programs is brought about in 

these areas so that the children are no longer considered as working hands 

and are provided with basic level of education.31  

It is understood that improved financial and educational conditions of 

these families will improve the situation of the women in these families 

automatically. However, the above is no excuse for not bringing reforms 

aimed at benefiting women. Women, especially small girls, become victims 

to trafficking because they lack education or specialization in a certain and 

are thus considered a liability by their parents. The prevailing cultural 

practice of the dowry system in India has further worsened this situation. 

                                                 
30  Concern Universal, ‘Prevention of Cross Border Trafficking in Women and Children 

between Bangladesh and West Bengal, India (C-Bat) Project’ 8 (Concern Universal, 30 

April 2009) <http://www.concern-universal.org/files/trafficking_report_09_1.pdf> 

accessed 27 August 2013. 
31  cf Trafficking in Persons Report (n 2). 
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Hence, prevention measures should include encouragement of skill 

development among women along with special education programs so that 

women can become self-sufficient and independent.32  

The suggested measures of prevention are rudimentary in nature, but it is 

believed that these basic reforms at ground level will play a major role in the 

prevention of the cross-border trafficking between Bangladesh and India. 

Traffickers will lose their edge of misguidance over these people, reducing 

the number of trafficking cases by a considerable number. 

The second group of the measures which can be put in place to prevent 

trafficking is the dual-use of both criminal and civil law against the 

traffickers. The measures taken under the criminal law include prosecution, 

strict penalties, and more serious punishments. The purpose of introducing 

these measures is to make sure that the offenders of humanity are not allowed 

to walk freely among the general mass if caught and to set an example for 

others involved in this heinous activity. Due to the rare nature of catching 

people in the act, preventive measures are required to restrain the activities 

of these people. Since both India and Bangladesh share a considerably large 

border, it is suggested that both countries should establish peaceful military 

organizations to keep a check on the crossing of borders by civilians. Studies 

have shown that Bhomra at Stakhira border, which is adjacent with 

Gigadanga of North 24 Pargana border area, is the most sensitive area for 

human trafficking33 thus highlighting the pin in the hay stack.  

It has been realized over the period of time that implementing these 

measures is problematic due to two major reasons. Firstly, there is always a 

                                                 
32  See Trafficking in Persons Report (n 2). 
33  Concern Universal, Prevention of Cross Border Trafficking in Women and Children 

between Bangladesh and West Bengal, India (C-Bat) Project, 8 (Concern Universal, 30 

April 2009) <http://www.concern-universal.org/files/trafficking_report_09_1.pdf> 

accessed 27 August 2013. 
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threat of terrorism to India from Bangladesh making it almost impossible to 

establish mutually consensual military camps. Even if this is achieved, it is 

challenging to keep track of traffickers and place them on trial because of 

lack of proper evidence to prosecute them.   

It is an undeniable fact that many initiatives have been taken to achieve 

such results by both the countries. The Prevention of Cross Border 

Trafficking in Women and Children between Bangladesh and India (C-BAT) 

project has proven to be an effective step. This project is a joint initiative of 

Concern Universal, Dhaka  Ahsania  Mission,34 Women  Interlink  

Foundation  (WIF)35 and Socio  Legal  Aid  Research  and  Training Centre 

(SLARTC),36 that commenced in October 2005 to prevent cross border 

trafficking between the borders and to support the livelihood of the  rescued 

victims. The Ujjwala scheme brought forward by the Ministry of Women and 

Child Development in December 2007, though not as successful as was 

expected, has also proved to be a very efficient step in making a difference to 

the current situation. 37 

                                                 
34  Concern Universal supports initiatives that improve the daily lives of people living in 

some of the world’s poorest communities- for instance providing greater income 

earning opportunities, improved health care, or clean water supply. Last year, their 

work benefitted 1.5 million people internationally. See Concern Universal Bangladesh 

<http://www.concern-

universal.org.bd/index.php?option=com_content&view=category&layout=blog&id=5&

Itemid=2> accessed 27 August 2013. 
35  Women’s Interlink Foundation has through its various projects aimed to bring about a 

mainstreaming and self reliance among those women and children who are under-

privileged and have endured years of social and sexual exploitation. See Women’s 

Interlink Foundation <http://www.womensinterlinkfoundation.org/index.html> 

accessed 27 August 2013. 
36  In 1982, SLARTC was created as a non-profit organization with the basic objective of 

providing legal aid and assistance to socio-economically disadvantage people in 

distress. See also Socio Legal Aid Research & Training Centre 

<http://www.slartc.org/> accessed 27 August 2013. 
37  The Ujjwala Scheme is a comprehensive scheme for prevention of trafficking and 

rescue, rehabilitation and re-integration of victims of trafficking for commercial sexual 

exploitation. See also Ujjawala, Government of India, Ministry of Women and Child 

Development, <http://wcd.nic.in/schemes/Ujjawala.pdf> accessed 27 August 2013. 
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IV. ROLE PLAYED BY THE SAARC CONVENTION 

The 9th SAARC Summit in the 1996 was the first summit where the issue 

of human trafficking was addressed by the leaders of the South Asian 

countries. It was possible because of the initiative taken by the various NGOs 

working for human rights and women empowerment in these countries. The 

Malé Declaration in the 1997 adopted a resolution to enter into the SAARC 

Convention to Combat the Crimes of Trafficking in Women and Children.38 

Thus, the SAARC Convention on Prevention and Combating Trafficking in 

Women and Children for Prostitution came into existence.  However, given 

the sole focus on prostitution, it has been regularly argued that the 

Convention should include other forms of trafficking as well within its 

ambit.39  

This Convention has played an important role in controlling the trafficking 

of women and children among the SAARC member nations. It has provided 

for the proper legal proceedings to be carried out in case of cross-border 

trafficking between the two nations. Apart from this, it has further explained 

the situations and circumstances under which its provisions could be used. 

The major drawback of this Convention remains its narrow scope of 

applicability which is limited to trafficking for the purpose of trafficking. The 

Convention refers to other kinds of trafficking only in Articles III Clause 1 

under which the member nations are guided to take reasonable action and 

provide proper punishment to the offenders of all kinds of trafficking which 

                                                 
38  International Organization for Migration, The SAARC Convention on Preventing, 

Combatting Trafficking in Women and Children for Prostitution, 

<http://www.iom.org.bd/index.php?option=com_content&view=article&id=52> 

accessed 30 August 2013. 
39  ibid. 
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are illegal under their local jurisdiction:  

 ARTICLE III OFFENCES  

1. The State Parties to the Convention shall take effective 

measures to ensure that trafficking in any form is an offence under 

their respective criminal law and shall make such an offence 

punishable by appropriate penalties which take into account its 

grave nature”.40 

The SAARC Convention, without a doubt, is a commendable 

initiative towards the eradication of the malice of human trafficking. 

However, the restriction of the Convention to a single issue arising out 

of this problem severely limits the scope. This view is also advocated 

by various anti-trafficking groups. They suggest the inclusion of 

trafficking for other reasons such as exploitative labor under the 

domain of the Convention.41 This group of activists has further stated 

that: 

“The Convention must recognise that due to hard social, cultural, 

religious, political and economic pressures, women are forced to 

migrate in search of options for livelihood. Any move to combat 

trafficking must not interfere with women's right to mobility. The 

Convention must not become an instrument to restrict or control the 

voluntary movement of women from one country to another. Issues of 

trafficking and migration must be separated. A distinction between the 

two can only be made if the elements and motives of trafficking are 

                                                 
40  SAARC Convention on Prevention and Combating Trafficking in Women and Children 

for Prostitution, article III (1). 
41  Asia-Pacific Human Rights Information Center, ‘South Asian Convention against 

Trafficking’ (FOCUS, June 2005) 

<http://www.hurights.or.jp/archives/focus/section2/2005/06/south-asian-convention-

against-trafficking.html> accessed 28 August 2013. 

http://www.hurights.or.jp/archives/focus/section2/2005/06/south-asian-convention-against-trafficking.html
http://www.hurights.or.jp/archives/focus/section2/2005/06/south-asian-convention-against-trafficking.html
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defined clearly.”42 

It is highly uncertain whether SAARC would agree to amend the signed 

Convention in future, but it is clear that the above highlighted criticism of the 

Convention is a major impediment to its effective application. In the context 

of India, sex trafficking is the matter of grave concern.  

As mentioned above, rectifying the legal fallacies and ensuring prevention 

on the ground level is imperative, but the aftercare of those who fall victim 

to it is an issue of equal importance. Therefore, the next part of this paper will 

focus on the institution of an aftercare system of sex trafficking victims.  

 

V. AFTERCARE OF SEX TRAFFICKING VICTIMS 

The victims of trafficking and commercial sexual exploitation suffer the 

ultimate violation of human rights. Shockingly, this process of re-

victimization continues through the very system which was meant to redress 

their grievances.  

There is an urgent need to use the available legal framework effectively 

against the perpetrators of these crimes and to provide adequate care and 

protection to the victims to prevent violation of their rights. In addition, the 

redressal mechanism should include rehabilitation and reintegration 

measures. There is a need to establish quality institutions under the ITPA, 

such as in-care institutions, advisory committees, police units or special 

courts, and ensure continued State support and assistance for long-term 

strategies.43 

Moreover, more sensitivity and accountability is required to be established 

                                                 
42  ibid. 
43  See Aparna Bhat (n 13).  
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regarding the plight of the victims of trafficking. An example of the apathetic 

attitude of those responsible for aftercare of victims was highlighted in a 

research where it emerged that the police officials were reluctant to send the 

victims to rescue homes. Such a flippant attitude might be an aggravating 

factor in perpetuating trafficking.44 Furthermore, other aftercare instruments, 

such as the victim compensation program under Section 357 of the Criminal 

Procedure Code (“Cr.P.C.”), only come into effect when the accused is 

convicted and not otherwise.45 Moreover, many a times, the restorative and 

reparative theories intended under the compensation program do not translate 

into actual benefits for the victims. A large portion of persons sentenced to 

long terms of imprisonment choose not to pay the compensation amount and 

instead continue their jail term in default thereof. Only in cases where 

punishment is only a fine, do the punished remit the fine, but in such cases 

the harm inflicted on the victim is less serious.46 

Therefore as advised by the Supreme Court in Delhi Domestic Working 

Women`s Forum v. Union of India,47 a ‘Criminal Injuries Compensation 

Board’ should be set up to provide assistance to the victims in post-rescue. 

More recently, a new Section 357A was incorporated in the Cr.P.C in 2007 

which casts a responsibility on the State Governments to formulate schemes 

for compensation of victims of crime in coordination with the Central 

Government. There is a dire need to follow-up such initiatives of government 

such that they can be utilized to their full potential for the benefit of victims. 

Extra-legal measures in the form of health assistance need to be followed. 

                                                 
44  198th Report of the Law Commission of India, Witness Identity Protection and Witness 

Protection Programs (August 2006). 
45  Criminal Procedure Code 1973, s. 357. 
46  Abhishek Anand, ‘Compensation to the Victim of Crime: Assessing Legislative Frame 

Work and Role of Indian Courts’ (Legal Services India) 

<http://www.legalserviceindia.com/articles/pun.htm> accessed 2 November, 2011. 
47  (1995) 1 SCC 14. 
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Victims of commercial sex trafficking suffer physical violence, sexual 

exploitation, psychological abuse, poor living conditions and exposure to a 

multitude of diseases which has a long lasting impact on their mental and 

health well-being. Furthermore, physical health of the victims also requires 

to be maintained. The victims should have regular check-ups by medical 

practitioners especially for sexually transmitted diseases. Mental health of the 

victims should be monitored, in order to ensure emotional well-being of the 

survivors and successful reintegration. The victims should also have regular 

individual counseling sessions, conflict resolution group sessions and 

psychiatric assessment.  

In this regard, the Ministry of Women and Child Development has 

formulated -‘Ujjwala’, a new Comprehensive Scheme for Prevention of 

Trafficking and Rescue, Rehabilitation and Re-integration of Victims of 

Trafficking and Commercial Sexual Exploitation. The basic purpose of this 

scheme is to prevent trafficking on one hand and conduct rescue program and 

rehabilitation of victims on the other. The scheme focuses on women and 

child victims of commercial sex trafficking as well as those women and child 

groups which are vulnerable to victims of such crimes.48 These target groups 

include slum dwellers, children of sex workers, refugees and homeless 

victims of natural disasters. The scheme provides for formation of 

Community Vigilance Groups, awareness and sensitization of the key actors 

as well as rescue and safe withdrawal of victim of sex trafficking from the 

place of exploitation. It also stresses on the rehabilitation process which 

includes provision of safe shelter for the victims with basic inputs of food, 

clothing, counseling and vocational training.49  This scheme is implemented 

                                                 
48   Spotlight, ‘Ujjawala Scheme’ (Government of India) 

<http://www.archive.india.gov.in/spotlight/spotlight_archive.php?id=42>  accessed 7 

October 2013. 
49  New Initiatives for Women Welfare, ‘ICDS Universalized, Financial Support For 
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through coalition with NGOs who fulfill the eligibility criteria in order to gain 

better access to victims of trafficking and to provide them direct aid and 

benefits. Therefore, this initiative forms a shining example of directed effort 

by the government in partnership with different organization working 

towards the goal of protection and rehabilitation of sex trafficking victims. 

Various NGOs have taken the lead in this regard and have initiated 

programs targeted to uplift the conditions of such victims. A stellar example 

of such an enterprise is the ‘Udaan’ program of the Mumbai based NGO- 

Apne Aap Women`s Collective. Although the general objective of the 

foundation is to be a pillar of support for underprivileged women and victims 

of sex trafficking victims, the major focus  of the organization is to equip 

daughters of women involved in commercial sex work with vocational skills 

such that they can support themselves and break out of the vicious cycle.50  

Furthermore, aftercare mechanisms can be provided through the present-

day machinery of other NGOs. For instance, ‘Childline India Foundation’ 

works for the protection of child rights in general with special focus on all 

children in need of care and protection, especially those from more vulnerable 

sections.51 Their target groups also include ‘child victims of flesh trade’ and 

‘victims of child trafficking’ and their toll-free phone line, Childline, 

provides free emergency phone services for vulnerable and exploited children 

of India. 

Therefore, through the cumulative effort of new government policies, 

sincere government functionaries and NGOs working in this area, ‘Aftercare 

                                                 
Supplementary Nutrition Doubled’ (Press Information Bureau, Government of India) 

<http://pib.nic.in/newsite/erelease.aspx?relid=46015> accessed 7 October 2013. 
50  Shashank Shekhar, ‘Apne Aap for Kamathipura’s Women’ (India Express, 16 February 

2009) <http://www.indianexpress.com/News/Apne-Aap-For-Kamathipuras-

Women/424100/> accessed 4 November 2011. 
51  ibid. 
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and Rehabilitation’ services can actually be made available to victims of 

commercial sex trafficking 

 

VI. CONCLUSION 

The best method of prevention of human trafficking is the integration of 

prosecution of the perpetrators of this crime and protection of the victims.52 

Prosecution involves the preliminary tasks of identification of the traffickers, 

charging them for the crime and confiscating their illegal assets. The process 

of protection, on the other hand, is focused on the successful integration of 

the victims in the society. It involves taking steps towards the redressal of 

their grievances and violations that may be tangible or intangible, thus 

helping the victim survive, rehabilitate and establish herself.53 The survivors 

of commercial sexual exploitation suffer from a myriad of exploitations 

(physical, verbal, sexual and emotional abuse) which places them in highly 

vulnerable situations. The traffickers too lose no time in skillfully exploiting 

these vulnerabilities. Thus, the failure to enforce the law efficiently allows 

trafficker involved in commercial sexual trade from perpetuating such 

exploitation. 

In the case of Guarav Jain v Union of India54, a Public Interest Litigation 

was filed in interest of sex workers while especially focusing on child 

prostitutes and children of prostitutes. The Supreme Court recognized the 

need to retrieve the victims from prostitution, rehabilitate them to lead a life 

with dignity, equip them to obtain self-employment through provisions of 

education and provide financial support.  The V.C. Mahajan Committee set 

up as per the direction of the court proposed ‘Child Development and Care 

                                                 
52  Nair, Human Trafficking (n 19), 265. 
53  ibid.  
54  AIR 1990 SC 29. 
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Centers’ with a comprehensive program to provide pre- school education, 

counseling, skill development, nutritional inputs, financial security aimed at 

the overall development of the child at central, state as well as local level.  

Similarly, in the case of Vishal Jeet v Union of India55 directed the 

government to ensure care, protection, treatment and rehabilitation of victims 

of commercial sexual exploitation and setting up of a ‘Central Advisory 

Committee’ for the same purpose. 

Therefore, there is a need to incorporate such initiatives by the 

administration into the mainstream legal framework dealing with the 

trafficking situation in India. The Juvenile Justice (Care and Protection) Act 

2000 is a commendable effort to provide such a mechanism.56 There is a need 

of similar machinery under the ITPA to prevent re-victimization of sex 

workers which is propagated through the very process meant to redress their 

grievances such that the shocking state of affairs can be corrected. 

 
 

* * * 

 

                                                 
55  AIR 1990 SC 1412. 
56   See Juvenile Justice Act, s. 29 which empowers the state to constitute CWCs in areas as 

they deem fit; See also s. 31 of the Act: CWCs have the ultimate authority to dispose of 

cases for the care, protection, treatment, development and rehabilitation of vulnerable 

children; See also s. 34 of the Act: A state government can establish and maintain 

children`s home for the care and protection of children independently; See also s. 39 of 

the Act: the primary objective of the children`s home or shelter is the restoration and 

protection of childhood. 


