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ABSTRACT 

 

The article analyses the nexus between environment protection and human 

rights, the challenges faced in some developing countries in Asia, and the 

lessons that can be learnt from other global experiences.  

I. INTRODUCTION 

 

Holistic development has taken a backseat to economic progress as the 

highest priority for every country. The international community envisages 

progress as multi-faceted and inclusive development on the economic, social 

and cultural fronts. But today, progress has become very linear – restricted to 

economic development. This impersonal progress leads to alienation of the 

people, especially the poor. 

Environmental damage affects human rights such as the right to shelter 

and right to livelihood. It is important to explore the roots of these rights in 

several international and domestic instruments and discover whether or not 

they are serving their purpose. Economic development has not achieved 

complete integration with human rights and environmental protection. The 

primary reason is that such a notion of integration is rather recent and was 

first evidenced in the United Nations Conference on Environment in 

Stockholm in 1972.  
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Adding to the woes of mankind, the ecosystem changes are likely to occur 

on such a large scale so as to cause a catastrophic effect on the economic, 

social and political processes on which social stability, human well-being and 

good health depend.1 Evidently, the environmental changes have effects not 

only in a localised area but have consequences on a global scale. Knowing 

this, stringent measures need to be taken against any human action that affects 

the wider environment. Consequentially, with the prevention of 

environmental degradation, we also ensure a secure life for the poor who are 

affected by such environmental changes the most.  

In order to build our way towards such an integration between the human 

rights of the poor and the larger economic development, notions like 

sustainable development, inclusive growth, decentralisation of planning and 

community participation need to be realised and given applied.  

This article is divided into four parts. Part I of the article assesses the 

present legal structures and seeks to find out whether these structures 

acknowledge the nexus between the environment and human rights.  Part II 

concentrates on the role of non-state actors and will deal with legal structures 

that address actions by such entities that could harm the environment and 

abridge human rights. Part III deals with the lacunae in environmental laws 

and Part IV highlights the solutions in laws and solutions at a grass root 

levels.  

 

II. HUMAN RIGHTS AND THE ENVIRONMENT 

The first international conference that acknowledged the nexus between 

                                                 
1  WHO, ‘Ecosystem and Human Well-Being: Health Synthesis: a Report of the 

Millennium Ecosystem Assessment’ (Millennium Assessment, 2005) 

<http://www.millenniumassessment.org/documents/document.357.aspx.pdf> accessed 

3 August 2013. 
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the environment and human rights vis-a-vis socio-economic issues of poverty 

and underdevelopment was the Stockholm Conference of 1972.2 Principle 1 

of the Stockholm Conference recognized the environment as essential to a 

man’s well-being and enjoyment of basic human rights, such as the right to 

life.3 Along with establishing this right, it also held, as Principle 2, that it was 

the responsibility of humans to protect and improve the environment for 

present and future generations.4 It is pertinent to note that this nexus also 

posits that any environmental degradation is likely to affect one’s human 

right to healthy environment and good living conditions.5 Principle 1 read 

with Principle 2 extends the aforementioned human rights to future 

generations and emphasises the notion of inter-generational equity.  

The term ‘sustainable development’ was popularised by the Brundland 

Commission Report (1987) entitled “Our Common Future”6 where it was 

opined that development, while essential to improving the quality of life, 

could not come at the cost of environmental health. However, the Brundland 

Commission, as well as the Earth Summit, compartmentalized environmental 

protection into economic and social issues.7  

Currently, the international framework has made adequate space for 

environment preservation and human rights in theory, but the challenge to 

bring it to practice remains. This challenge subsists because of technological 

                                                 
2  Declaration of the United Nations Conference on the Human Environment (adopted 16 

June 1972) (UNCHE). 
3  ibid, Principle 1. 
4  ibid, Principle 2.  
5  South Asian Human Rights Documentation Centre (SAHRDC), ‘Human Rights and 

Humanitarian Law’ (OUP New Delhi 2008) 410-411. 
6  World Commission on Environment and Development, Out Common Future (OUP 

1987). 
7  Bill Hopwood, Mary Mellor and Geoff O’Brien, ‘Sustainable Development: Mapping 

Different Approaches’ [2005] 13 Sustainable Development 1, 18. 
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and political constraints.8 As Drexhage and Murphy noted: 

“Uptake of sustainable development has also been hampered 

by development being defined primarily as economic growth. 

This has been the framework used by developed countries in 

attaining their unprecedented levels of wealth, and it should be 

no surprise that major developing economies are following the 

same course. The problem with such an approach is that 

natural resources are in imminent peril of being exhausted 

(whether in terms of supply [e.g. oil reserves] or quality [e.g. 

air or water pollution]).”9  

The World Summit on Sustainable Development made a constructive 

change by focusing considerably more attention on development issues, 

particularly in integrating the MDGs with sustainable development principles 

and practices. Drexhage and Murphy suggest that extraneous problems 

prevented any action on the principles developed: “the political timing was 

simply not there: the political leadership was not engaged because the world, 

led by the United States, was more focused on security issues around 

terrorism, weapons of mass destruction, and Iraq. Unfortunately, the seeds 

planted in 2002 fell upon arid land.”10  

The concept of sustainable development in itself suffers from some 

ambiguity. The countries believe that through economic development and by 

raising standards of living globally, the link between poverty and 

environmental degradation will break.11 This view is being reflected in the 

                                                 
8  John Drexhage and Deborah Murphy, ‘Sustainable Development: From Brundtland to 

Rio 2012’ (United Nations, 19 September 2010) 1-6 

<http://www.un.org/wcm/webdav/site/climatechange/shared/gsp/docs/GSP1-

6_Background%20on%20Sustainable%20Devt.pdf> accessed 5 November 2013. 
9  ibid, 6. 
10  ibid, 18. 
11  Bill Hopwood, Mary Mellor and Geoff O’Brien (n 7), 38-52. 



106 ENVIRONMENTAL PROTECTION AND HUMAN RIGHTS  

policies adopted by developing nations. Countries like the Republic of Korea, 

China and India are currently focusing on augmenting their wealth first under 

the belief that such efforts will improve environmental performance. For 

instance, the funds allocated in China’s budget has shown a rise of 20%. 

Similarly, India has undertaken clean energy measures of about USD 1 

billion. To fund these, the developing countries require increased economic 

growth. However, the problem with such an approach is the connection 

between economic growth and environmental damage. In reaching the goal 

of environmental protection, countries are in fact neglecting the environment 

damage that occurs in the process. 

This could be avoided if the developed nations stick to their part of the 

deal to provide the developing countries with the technologies that they have 

already developed at economical rates. This, unfortunately, has not happened, 

pushing the developing counties to take up policies that seek to boost their 

economies compromising the environment and human rights, especially of 

the poor. Hopwood notes that “[m]ost developed countries (with the 

exception of Sweden, Norway, Luxembourg, Denmark, and the Netherlands) 

have not reached the goal of allocating 0.7 percent of GDP to aid for 

developing countries.”12  

While international environmental law has developed significantly, there 

is a need to address human rights in context of the environment directly. 

Boyle indicates that several international treaties like the International 

Covenant on Civil and Political Rights, International Covenant on Economic, 

Social, and Cultural Rights (“ICESCR”), European Convention on Human 

Rights, CHR, American Convention on Human Rights, and the African 

Charter on Human and Peoples’ Rights (“AfCHPR”) seek ‘greening’ of 

                                                 
12  ibid, 18-19. 
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existing human rights rather than introducing new rights entirely.13 However, 

some treaties like the AfCHPR have rights that specifically address 

environmental concerns.14  

The provisions in the aforementioned treaties, with the exception of 

AfCHPR, are vague as far as addressing human rights in context of 

environment are concerned. For example, Article 12 of the ICESCR merely 

mentions environment and industrial hygiene in context of health and not in 

the broader idea of environment protection;15 similar provisions exist such as 

Article 11 of the European Social Charter and Article 24 of the Convention 

on Rights of Child.  

There have been instances where the existing right to life and right to 

private life have been used to compel governments to regulate environment 

risks.16 However, direct obligations and direct rights to the environment are 

few and far between in international legal frameworks.17  

The OHCHR Report of 2011 has however indicated that although human 

rights treaties do not encapsulate specific rights to safe and healthy 

environment, the United Nations institutions recognise the link between the 

environment and human rights.18 For example, the UNHRC Resolution 

2005/60 recognises the nexus between human rights and the protection of 

                                                 
13  Alan Boyle, ‘Human Rights and Environment: Where Next?’ [2012] 23(3) European 

Journal of International Law 613, 614–616. 
14  African Charter on Human and Peoples’ Rights, art 24: All peoples shall have the right 

to a general satisfactory environment favourable to their development.  
15  International Covenant on Economic, Social, and Cultural Rights, art 12(2)(b): The 

improvement of all aspects of environmental and industrial hygiene. 
16  See for example, Lopez Ostra v. Spain 20 EHRR (1994) 277; Guerra v. Italy 26 EHRR 

(1998) 357; Fadeyeva v. Russia 45 EHRR (2007) 10; Öneryildiz v. Turkey 41 EHRR 

(2005) 20. 
17  Bill Hopwood, Mary Mellor and Geoff O’Brien (n 7), 38-52. 
18  UNHRC ‘Report of the OHCHR on the Relationship Between Climate Change and 

Human Rights’ UN Doc. A/HRC/10/61 (15 Jan. 2009), para. 18. 
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environment.19 The said resolution not only recognises this relationship, but 

also acknowledges the need to protect cultural diversity and the right to 

development in context of environmental protection. It ‘stresses the 

importance for States, when developing their environmental policies, to take 

into account how environmental degradation may affect all members of 

society, and in particular women, children, indigenous people or 

disadvantaged members of society’.20  

The Rio Declaration on Environment and Development (1992) also 

introduces the procedural element of environmental law.21 It acknowledges 

the importance of public participation in decision making, access to 

information and access to justice. However again, this has limited itself to a 

procedural nature and would find true strength only when there are exclusive 

rights that recognise the protection of environment as a right in itself. 

While climate change has been recognised as a ‘common concern for 

humanity’22 it is also unclear as to how and to what extent such effects can 

be qualified as a human rights violation in a strict legal sense.23 As some have 

noted, ‘human rights litigation is not well-suited to promote precautionary 

measures based on risk assessments, unless such risks pose an imminent 

threat to the human rights of specific individuals.’24  

A breakthrough, however, came in the Lopez Ostra v Spain case when the 

                                                 
19 UN Commission on Human Rights, Human Rights Resolution 2005/60: Human Rights 

and the Environment as Part of Sustainable Development, 20 April 2005, 

E/CN.4/RES/2005/60. 
20  ibid.  
21 Rio Declaration on Environment and Development (adopted 12 April 1992) 

A/CONF.151/26 (Vol. I), art 10. 
22  United Nations Framework Convention on Climate Change (adopted 9 May 1992) UN 

GA Res. 43/53, Preamble. 
23  UN HRC, Report of the OHCHR on the Relationship Between Climate Change and 

Human Rights, 15 January 2009, A/HRC/10/61. 
24  ibid. 
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European Court of Human Rights held that Spain’s failure to control 

industrial pollution violated human rights provisions, even though it was for 

failing to stop the activities of a non-state corporate.25  The court went ahead 

and recognized that severe environmental pollutions may affect individual’s 

well-being and prevent the enjoyment of their human rights under Article 826 

of the European Convention of Human Rights. Here the court effectively held 

that even though the environment damage may not affect the health of the 

individuals, it prevents them from enjoying their homes and affects their 

private life adversely and hence abridges their human rights.27 

Several Asian countries have acknowledged the nexus between the 

environment and human rights, with the courts of those countries taking the 

lead role in establishing this connection. In India, the ambit of right to life28 

has been widened to include a right to healthy environment too. In the Charan 

Lal Sahu Case,29 the Supreme Court interpreted the right to life guaranteed 

by article 21 of the Constitution to include the right to a wholesome 

environment. In the Subahsh Kumar case30 as well as in Kirloskar Bros. Ltd 

v ESI corporation,31 the court has widened the meaning ascribed to “right to 

life” under Article 21 of the Indian Constitution. In the former, the court has 

extended the scope to include a right to enjoyment of pollution free water and 

air; in the latter, a general better standard of living, hygiene and leisure 

facilities have been included within the right.32  

                                                 
25  López Ostra v. Spain (1994) 303 ECHR, 16-17. 
26  The Convention for the Protection of Human Rights and Fundamental Freedoms 

(adopted Nov. 4 1980) 213 U.N.T.S. 222, Article 8. 
27  López Ostra v. Spain, 16-17. 
28  Constitution of India, art. 21. 
29  Charan Lal Sahu v. Union of India AIR 1990 SC 1480. 
30  Subhash Kumar v. State of Bihar AIR 1991 SC 420 
31  (1996) 2SC C 682 
32  See Jona Razzaque, Public Interest Environmental Litigation in India, Pakistan, and 

Bangladesh (Kluwer Law International 2004), 98. 
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Similarly, public interest litigation have been initiated in other developing 

countries like Bangladesh, to deal with air and noise pollution.33 In Farooque 

v Secretary, Ministry of Communication, Government of the People’s 

Republic of Bangladesh, the Supreme Court held that the constitutional 'right 

to life' extended to include right to a safe and healthy environment.34 In 

Pakistan, in Employees of the Pakistan Law Commission v. Ministry of 

Works,35 the Supreme Court of Pakistan dealt with the meaning of Article 9 

of the Constitution by holding that:  

“Article 9 of the Constitution which guarantees life and liberty 

according to law is not to be construed in a restricted and pedantic 

manner. Life has a larger concept which includes the right of 

enjoyment of life, maintaining adequate level of living for full 

enjoyment of freedom and rights.”36 

As in many situations, the difference between law and policy is striking. 

The Brundtland Report noted that: 

 ”Short-sighted policies are leading to degradation of the 

agricultural resource base on almost every continent: soil erosion 

in North America: soil acidification in Europe; deforestation and 

desertification in Asia, Africa, and Latin America; and waste and 

pollution of water almost everywhere. Within 40-70 years, global 

warming may cause the flooding of important coastal production 

areas. Some of these effects arise from trends in energy use and 

                                                 
33  Jona Razzaque, 'Human Rights and the Environment: The National Experience in South 

Asia and Africa' (OHCHR, 2002) 

<www2.ohchr.org/english/issues/environment/environ/bp4.htm> accessed 20 August 

2013. 
34  ibid. 
35  The Employees of the Pakistan Law Commission v. Ministry of Works 1994 SC MR 

1548. 
36  ibid. 



Volume 1] ASIAN JOURNAL OF LEGAL STUDIES 111 

industrial production. Some arise from the pressure of population 

on limited resources. But agricultural policies emphasizing 

increased production at the expense of environmental 

considerations have also contributed greatly to this 

deterioration.”37  

It is not just the OECD countries, but developing countries like Brazil, 

China, India, Indonesia and South Africa which are increasing constituting 

the top consumers of global resources and raw materials supply (which in 

itself requires extraction activities that known to have negative effects on the 

environment).38 In pursuit of economic growth, the consumption and 

extraction of resources seems to be ever increasing.  

The lacunae in policy is further highlighted by the increasing consumption 

gap between the rich and the poor - roughly 80 percent of the natural 

resources used each year are consumed by about 20 percent of the world’s 

population.39 Arguably, this evidences that the policies aimed at economic 

growth are not really helping the poor, but extracting the natural resources in 

favour of the rich. 

So, even though, in law, the nexus between the environment and the 

human rights has been established, actual policy based practices to curb 

environmental degradation with the purpose of maintaining social and 

economic rights of the poor have been few and far between.  

 

                                                 
37  UNGA, ‘Report of the World Commission on Environment and Development: Our 

Common Future’ (1987) UNGAOR A/42/187. 
38  Organisation for Economic Cooperation and Development, ‘Measuring Resource Flows 

and Resource Productivity: Synthesis Report’ (OECD Paris 2008) 

<http://www.oecd.org/dataoecd/55/12/40464014.pdf> accessed 15 August 2013. 
39  Matthews, Richard A. and Anne Hammill, ‘Sustainable Development and Climate 

Change” (2010) 85(6) International Affairs 1117-1128. 
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III. LACUNAE IN THE FRAMEWORK OF ENVIRONMENTAL 

LAWS: ROLE OF NON-STATE ACTORS 

The aforementioned international instruments are primarily concerned 

imposing liability over State actors. However, as far as projects in developed 

nations are concerned, these are primarily handled by non-state actors, such 

as companies. In this case, it becomes pertinent to seek lessons from 

international principles that enable non-state actors to be held liable.  

With the integration of global economies, several developmental activities 

are undertaken through FDIs where the non-domestic entities invest in the 

host country through the process of tendering. However, if such activities are 

not brought under close scrutiny and given appropriate direction through 

government interventions via laws and regulations, they may bring about 

development to the detriment of many. Some examples that stand out are the 

Chinese investments in Narmada Hydel Electricity Project and the POSCO 

investments in Orissa.40 This gains further importance with the increasing 

south-south co-operation between several developing countries. Since the 

countries investing and the hosts are both developing, a majority of the 

population is poor and hence their occupations and residences deeply depend 

on the sustenance of the environment.41 

An investment which is of such a nature that it would degrade the 

environment which in turn would affect the poor with regard to their 

livelihoods, their property and their homes, gains little popularity with the 

locals. When popularity is marred, it affects investments in the long run and 

                                                 
40  John Vidal, ‘China and India 'water grab' dams put ecology of Himalayas in danger’ 

The Observer (London, 10 August 2013) <http://www.theguardian.com/global-

development/2013/aug/10/china-india-water-grab-dams-himalayas-danger> accessed 5 

November 2013.  
41  Te Velde, Dirk Willem, ‘Foreign Direct Investment and Development: An Historical 

Perspective’ (Overseas Development Institute UK, 2006) 

<http://www.odi.org.uk/resources/docs/850.pdf>  accessed 28 July 2013. 
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may also retard their completion and success, making them more expensive 

both for the investing as well as the host state. Unsuccessful or 

counterproductive investments tend to damage the reputation of the 

associated country in the international market too.  

One consideration for any country or institution investing abroad is how 

to reduce the negative, and increase the positive, environmental and social 

impacts of their investments. Examples of positive impacts are pollution 

prevention, waste management and poverty reduction. Investments, 

particularly large-scale investments in the natural resource sector, can cause 

major negative environmental and social impacts in the host country, 

including water pollution, land degradation and violation of local 

communities’ rights and livelihoods.42 

China has been engaged in overseas investments since it adopted the “go 

global strategy”.43 The country has sought to promote the fact that it has made 

a comprehensive mechanism to ensure that its investments do not pose any 

environmental or social risks to the state it invests in. Even though such 

guidelines have been in place for a while now, implementation remains an 

issue. To ensure the same, the host state and  investing state need to have 

clear, coordinated and transparent investment policies that seek to mitigate 

such environmental and social risks. In addition to this, increasing the 

knowledge of the investors in risk mitigation is equally important.44 

                                                 
42  World Bank, ‘World Bank Safeguard Policies’ (World Bank, 2013) 

<http://web.worldbank.org/wbsite/external/projects/extpolicies/extsafepol/0,,menupk:5

84441~pagepk:64168427~pipk:64168435~thesitepk:584435,00.html> accessed 20 July 

2013 
43   Denise Leung et al., ‘Environmental And Social Policies In  Overseas Investments: 

Progress And Challenges For China’  (World Resources Institute Publication, May 

2013)   

<http://pdf.wri.org/environmental_and_social_policies_in_overseas_investments_china

.pdf> accessed 15 August 2013. 
44  ibid.  
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IV. REMEDYING THE CHALLENGES 

A. Use of International Instruments 

Several international institutions have taken steps in this regard, such as 

the International Financial Corporation’s “Performance Standards on 

Environmental and Social Sustainability”.45 Similarly, there is the Asian 

Development Bank’s Safeguard Policy Statement which requires investors to 

maintain certain environmental standards.46 Apart from promoting 

sustainable projects, the ADB also supports governments in formulating their 

own national environment protection and sustainable development policies. 

A very similar example is that of the OECD’s issued “Recommendation on 

Common Approaches for Officially Supported Export Credits and 

Environmental and Social Due Diligence” that applies to national export 

credit agencies based in OECD member states.47 Evidently, the international 

community has acknowledged and pledged into place frameworks to ensure 

that investments remain environment friendly which in turn would ensure that 

they are friendly towards the local communities.  

An integral part of such risk control measures is to engage the local 

community in the decision making process of the proposed projects. This 

instils a culture of transparency and consequently a culture of confidence.48 

                                                 
45  IFC (International Finance Corporation), ‘IFC’s Sustainability Framework’ (2012)              

<http://www1.ifc.org/wps/wcm/connect/Topics_Ext_Content/IFC_External_Corporate_

Site/IFC+Sustainability/Sustainability+Framework/Sustainability+Framework+-

+2012/> accessed 15 August 2013. 
46  Asian Development Bank, ‘Safeguards Policy Statement’ (Asian Development Bank, 

2012) <http://www.adb.org/site/safeguards/main> accessed 4th August 2013.  
47  OECD, ‘Recommendation on Common Approaches for Officially Supported Export 

Credits and Environmental and Social Due Diligence’ (28 June 2012) TAD/ECG(2012)5.  
48  Steven Herz, Jon Sohn, and Antonio La Vina, 'Development without Conflict: The 

Business Case for Community Consent' (World Resources Institute, 2007) 

<http://www.wri.org/publication/development-without-conflict> accessed 20 June 

2013. 
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In addition to this, countries and corporations can consider the incorporation 

of the Equator Principles49 that were evolved from lending institutions with 

regard to the environmental and social sustainability of project finance. 

Although these principles have merely been voluntary adopted by 10 

financing institutions, the idea behind the principles can be adopted both in 

law and through companies practicing corporate social responsibilities. For 

example, financial institutions, adopting these principles, pledge to invest in 

only those clients that meet the IFC standards.  

The principles require that any project be first reviewed in terms of 

environmental and social impact and categorised by the degree of risk that it 

poses.50 As per the categorisation, the clients are required to conduct an 

Assessment process to address, to the EPFI’s satisfaction, the relevant 

environmental and social risks and impacts of the proposed Project along 

with solutions and plans to mitigate the likely risks.51 Furthermore, the clients 

are required to develop and formulate and maintain an Environmental and 

Social Management Plan to address the issues raised during the assessment 

process and adhere to other requirements of the laws of the host country.  

The key element to the Equator Principles is the requirement of 

Stakeholder Engagement.52 EPFI requires the client to demonstrate effective 

Stakeholder Engagement as an ongoing process in a structured and culturally 

appropriate manner with affected communities and, where relevant, other 

Stakeholders.  

In addition to establishing grievance mechanisms and provisions for 

independent assessment, there are added measures to ensure that the purpose 

                                                 
49  The Equator Principles III (June 2013) <http://www.equator-

principles.com/resources/equator_principles_III.pdf> accessed 10 July 2013. 
50  ibid, principle 1. 
51  ibid, principle 2.  
52  ibid, principle 5.  
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of the principles is not defeated.53  

In a world of legal frameworks which are primarily applicable to States 

and not non-state actors, the Equator Principles stand out. However, they in 

themselves are not a surety against prevention of environmental and social 

damage. The Principles are self-imposed and hence do not have the force of 

law on the entity engaged in the project or the project finance. Furthermore, 

it is very difficult to hold the investing institutions liable through these 

principles, as was seen in the unsuccessful attempts by the Centre for Human 

Rights and Environment’s (“CEDHA”) to use the Equator Principles to stop 

the financing and construction of the Orion paper-pulp mill by the Finnish 

company Metsa-Botnia in neighbouring Uruguay.54  

Several voluntary initiatives have been formed over the past 20 years, 

including the World Business Council on Sustainable Development 

(WBCSD), Global Compact, Equator Principles, Global Reporting Initiative, 

and Extractive Industries Transparency Initiative. In addition, various major 

international NGOs, such as WWF, Oxfam International, and Friends of the 

Earth, have increased the scale and sophistication of their involvement in 

sustainability principles. Local NGOs around the world have taken up the 

cause of sustainable development.55 However, all the aforementioned 

initiatives are again voluntary and not mandatory in nature and hence in 

themselves are not a final and conclusive method for imposing non-state actor 

responsibility.  

 

                                                 
53  ibid, principle 6.  
54  Vivian Lee, ‘Enforcing the Equator Principles: An NGO's Principled Effort to Stop the 

Financing of a Paper Pulp Mill in Uruguay’ [2008] 6 NJIHR 354. 
55  John Drexhange and Deborah Murphy (n 8), GSP 1-6 
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B. Legal Solutions 

The Precautionary Principle took a formal shape in the Rio Declaration of 

1992 where the impact of human activities and the necessity to protect the 

environment in the face of uncertain risks was brought to the forefront.56 The 

principle requires that a lack of scientific certainty solely should not be a 

reason to postpone action that could avoid potentially serious or irreversible 

harm to the environment. The precautionary principle gains further 

importance when seen not just in the context of the environment but the 

human rights attached to it as once the damage is done by human activity the 

indigenous people find it the hardest to recover. Hence, it is best to prevent 

such a disruption of their shelters and livelihoods.  

This principle has been applied in India. In Narmada Bachao Andolan v 

Union of India,57  the Supreme Court of India put the burden of proof on the 

Government of India to show that there would be no damage to the 

environment.  Similarly, the ‘Polluter Pays Principle’ has been incorporated 

in the Indian environmental law through the imposition of absolute liability 

for harm to the environment and extends to not only compensating those 

affected but also the cost of restoring the environment degradation.58 These 

two principles together have a precautionary and deterrent effect and hence 

should be incorporated in the formal legal structure as well as a part of the 

aforementioned grievance mechanism against projects that pose 

environmental and social risks.  

 

                                                 
56  Rio Declaration on Environment and Development (adopted 12 April 1992) 

A/CONF.151/26 (Vol. I). 
57  Narmada Bachao Andolan v Union of India (2000) 6 SCC 213. 
58  Vellore Citizens Welfare Forum v Union of India (Tamil Nadu Tanneries) AIR 1996 SC 

2715. 
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V. CONCLUSION AND MOVING FORWARD 

For a more significant changes to happen, the consumer culture itself 

needs to be addressed. As long as the demands for resources keeps on 

increasing through increasing consumerism, the major economic policies will 

circulate around resource extraction.  

Gustave Speth sums up this approach by noting that “Growth is measured 

by tallying GDP at the national level and sales and profits at the company 

level, and pursuit of GDP and profit is the overwhelming priority of national 

economic and political life.”59 Post-Rio was a period of accelerated 

globalization and intensive interaction between nations in the areas of trade, 

investment, and expansion of capital markets. This dominant post-Rio 

paradigm was strongly influenced by the Washington Consensus, which has 

guided attempts to spur global economic growth for over two decades.60 It 

advocated the belief that markets and technology will produce a richer world 

that is more ecologically stable. As was noted earlier, some countries have 

benefited from the model, such as China and Republic of Korea, and are 

increasing spending on environmental protection; but other countries, many 

in sub-Saharan Africa, have not benefited and have experienced declines in 

progress toward MDGs. While it is true that economic growth usually 

provides countries more funds to provide enhanced environmental protection, 

it runs the danger of being no more than a ‘band-aid’ solution: economic 

growth is inevitably associated with growing consumption, of all goods, but 

particularly energy. The focus on green energy and transportation investment, 

                                                 
59  Gustave Speth, “Towards a New Economy and a New Politics.”  (Solutions for a 

Sustainable and Desirable Future, 28 May 2010) 

<http://www.thesolutionsjournal.com/node/619> accessed 23 August 2013. 
60  See John Williamson, ‘Washington Consensus’ (Institute for International Economics, 
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as seen for example in the Republic of Korea, is precisely what sustainable 

development calls for: addressing the core tools of development.61 

Also, sustainable development has been seen only as an environmental 

issue and compartmentalised from other social and economic issues. For 

example, the Commission on Sustainable Development attracts 

representation only from the Ministers of Environment from various 

countries.62 The Ministry of Environment tends to be politically weaker than 

others as environment protection has still not become a part of the agenda of 

political parties in order to garner votes.63 Hence, representation from other 

ministries at the international level and also cross-sectoral integration with 

the primary agenda of environment and human rights protection should be 

achieved at the national level.  

Developed countries have the wealth and technical capacity to implement 

more sustainable policies and measures, yet the required level of political 

leadership and citizen engagement is still a long way off. This is primarily 

due to the dominant consumer culture where the rich citizens themselves 

would demand a continued exploitation of natural resources from rural areas 

and hence deprive the poor to fuel their increasing consumer needs. The lack 

of action in developed countries is compounded by economic growth in 

developing countries that follows the resource-intensive model of developed 

countries. In this context it is pertinent to note that because of this 

environment protection has not percolated in the political agenda.64 

Where the laws, both at national and international levels, have taken long 
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strides towards addressing the issue of environment protection and human 

rights, the policy framework is far from achieving what is necessary. The 

corporate social responsibility towards the poor and towards the environment 

needs to take lessons from the principles like the equator principles and the 

FCI standards and integrate the same into the national policies and laws.  

Lastly, the compartmentalisation of environment protection should be 

discarded from governmental structure and policies so that the ministries 

associated with environment and rural development in various countries gain 

equal political strength as those ministries that are associated with 

development and industries. This would mainstream environmental 

protection and would ensure a preventive approach deeply integrated with 

any developmental activity and ensure the protection of both the environment 

and the plethora of human rights attached to it. 
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