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‘Asia – in all its robust variety – is a hotbed of human rights controversy and 

conflict. It also harbours great potential and promise to improve the standards 

of human rights enjoyed by its peoples.’  

Professor David Kinley, University of Sydney1  

I. INTRODUCTION 

The question: "If a tree falls in a forest and no one hears it, does it make a 

sound?” is commonly regarded as a thought experiment that challenges 

conceptions of observation and the knowledge of reality. 

Some of you may be wondering why I am asking you this question in a 

discussion on human rights in Asia.  

I ask this because the question poses one of the biggest challenges that 

faces the legal community on what, when, why, and how to speak out against 

human rights violations.   

So, coming back to the tree. If you can’t hear something, you don’t know 

about it. And if you don’t know about it, then it probably doesn’t exist for 

you. And if it does not exist for you, you probably will not see any need to 

do anything about it. 

                                                 
* Malathi Das is the President of LAWASIA. 
1  Thomas Davis and Brian Galligan (ed), Human Rights in Asia (Edward Elgar 2011). 
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But that does not mean that the tree did not fall or make a noise. 

It may have in fact caused a lot of damage. And the longer you leave the 

damage, the harder it will be to fix. So we may be ignoring it at our peril. 

So, what is this noise that our profession cannot ignore? Awareness of the 

state of adherence to human rights, regardless of where you are located, the 

type of law your practise, whether you are lawyer, judge, legislator, academic 

or politician and from that awareness, deciding what more or little you can 

do to alleviate the situation.  

It can be depressing to talk about human rights, particularly in the face of 

rampant abuse. As an organisation, LAWASIA periodically releases 

statements expressing concern about human rights violations or threats to the 

Rule of Law. Sometimes we wonder if these statements make a difference to 

anyone.   

Yet the emotion we would like to share with our members, as well as those 

whose plight we highlight, is neither extreme anger nor despair, but of a quiet 

hope.  

Through bearing witness to suffering, we are determined to shine an 

inextinguishable light on the plight of countless victims of human rights 

violations with an aspiration and ideal that individuals will no longer be 

denied their inherent dignity, liberties and rights. And with that, an awareness 

that the world will not sit by and say or do nothing. 

We feel that it is important to voice our response against acts of senseless, 

lawless violence from persons and communities all over Asia and elsewhere 

as a free and prosperous society. However, this cannot be achieved through 

spontaneous revolution but through the gradual evolution of public opinion 

and values.  
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This can only arise from proper education and the dissemination of 

knowledge and awareness. To this end, it is hoped that by our statements, we 

will cultivate a curiosity and a questioning mind which will seek to address 

in greater detail the many different aspects of human rights violations, from 

the more obvious torture to the more insidious censorship and other forms of 

oppression which are often used by authoritarian regimes as a means of 

maintaining control and suppressing opposition.  

One of the reasons outright violence is less prevalent in some places than 

in others is that certain countries have open and free political processes that 

protect dissenting voices and institutional checks and balances to the power 

of any particular group.  

While torture is often used to address the insecurity dialogue and debate 

cause authoritarian regimes, there exist many historical examples of societies 

forcing political reform despite the best efforts of whoever may be in charge.  

This is both a challenge and a hope for most countries in Asia today. 

 

II. LAWASIA 

The purpose behind LAWASIA issuing statements which make reference 

to universally accepted norms and declarations of human rights principles is 

to highlight and make prominent coverage to the atrocities committed by 

authorities and affiliated agencies against individuals legally under their 

protection.  

Such statements and issuing of principles create a platform for the 

discussion and exposure of human rights violations in Asia and around the 

globe. We also send Observer Missions to countries in which rule of law has 

been compromised and engage in dialogue with stakeholders to find out first-
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hand what the situation is like on the ground. We send Observers to hold 

watching briefs in trials which hold regional and international attention.  

We call for governments to investigate thoroughly and prosecute 

perpetrators of human rights violations. We remind them to adhere to the 

Rule of Law. Publishing these statements is meant to empower the global 

citizenry to continue to hope (and demand) that our governments, guided by 

the fundamental principles in the Universal Declaration of Human Rights and 

other international conventions, take legislative, administrative and judicial 

action so that not only will justice be served, but a lasting peace will be 

brought to humanity. 

As we read the news of civil society or small pockets of opposition forces 

fighting back and often at the costs of their lives and liberty and that of their 

family, it has become clear that individuals and peoples across Asia are 

frustrated and deeply embittered by the widespread lack of respect for human 

rights in their countries.  

Yet in most cases, the expression of such anger and frustration tends to 

stay firmly in the private or domestic sphere; such is the stranglehold 

authorities have on individuals through the exercise of fear. This kind of 

discourse is difficult, if not impossible, to monitor. Despite attempts by the 

media to expose state-sponsored human rights violations, it is unable to 

represent and broadcast the private fears, experiences and opinions of the 

average person.  

State censorship has also proved a common blight in Asia – there is often 

a conscious attempt by the media to reflect a positive or at least sober mood 

at home, and expressions of domestic discontent are quite sophisticatedly 

framed as unfashionably unpatriotic.  

Discussions about ‘difficult’ issues like human rights violations are 
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discouraged and adopt the shade of social taboos. In marginally freer forums, 

the mass media often practises self-censorship in order to not invite attention, 

criticism and recrimination. Only an already privileged minority in society is 

able to express their support for the status quo.  

By issuing statements grounded on universal principles, it is LAWASIA’s 

intention to question assumptions and open avenues for healthy discourse.  

Promoting human rights is a gradual but necessary process that we all bear 

responsibility for. It is hoped that creating an awareness in Asia and around 

the world will galvanise governments and aid advocacy groups. In Asia, the 

time has come to stand up against human rights violations in whatever form 

it takes – outright unlawful or disguised as legitimate actions.  

The anecdotal evidence from our recent statements which span several 

jurisdictions reiterates a profoundly disturbing truth: in Asia, human rights 

violations are still rampant. They can flourish in long standing democracies 

as well as in relatively new entrants to the democratic fold. It can pervade 

countries where the rule of law is being replaced by the law of the rulers, but 

countries which have managed to maintain an enviable degree of judicial 

independence, are also not spared. Nor has the scrupulous exclusion of the 

military from politics and civil affairs provided an adequate bar to human 

rights violations in Asia.  

Asia thus effectively debunks the deeply ingrained belief that human 

rights violations happen only in anti-democratic or non-peaceful situations. 

By demonstrating that human rights violations can co-exist with democracy 

and the rule of law, the Asian example compels us to rethink many of our 

familiar, comfortable and comforting catchphrases about human rights. 

The latest initiative of LAWASIA has been to draw attention to and 

endorse the United Nations Guiding Principles on Business and Human 
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Rights (“UNGP”). These principles are particularly relevant to Asia due to 

its focus on economic success and the attraction of foreign investments into 

less developed jurisdictions, quite often at the expense of other basic rights. 

At its session in June 2011, the United Nations Human Rights Council 

(“Council”) unanimously endorsed2 the UNGP for implementation of the UN 

‘Protect, Respect and Remedy’ Framework on Business and Human Rights’ 

proposed by the Special Representative of the UN Secretary General, 

Professor John Ruggie.3 

 The Council’s strong support for the UNGP and the multi-stakeholder 

process through which they were developed - involving government, 

business, civil society, trade unions and other actors - marked a significant 

step forward in affirming state obligations to protect against rights abuses 

involving non-state actors and in clarifying the responsibility of all business 

enterprises to respect human rights, including through ongoing due diligence 

processes. 

The UNGP have begun to enjoy wide acceptance in Europe and the United 

States, and are being used by companies, investors, and international 

standard-setting organizations. NGOs use them in their advocacy. They are 

reflected in the updated Organization for Economic Co-operation and 

Development (“OECD”) Guidelines for Multinational Enterprises, the new 

International Standards Organization (“ISO”) 26000 Guidance on Social 

Responsibility for companies, the revised International Finance Committee 

(“IFC”) Sustainability Framework and Performance Standards, and the 2011 

European Union (“EU”) Communication on Corporate Social Responsibility 

                                                 
2  UNHRC, ‘Human rights and transnational corporations and other business enterprises, 

Frank La Rue’ (2011) UN Doc A/HRC/RES/17/4. 
3  UNHRC, ‘Report of the Special Representative of the Secretary-General on the issue of 

human rights and transnational corporations and other business enterprises, John Ruggie’ 

(2011) UN Doc A/HRC/8/5. 
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(“CSR”). Eyes are now turning to implementation across the world.  

However, the UNGP, while already viewed as being a strong brand, has 

not yet reached many potential new audiences in specific industry sectors or 

regions, Asia being one of them. Questions remain over how best to open 

wider discussions on human rights and business responsibilities in specific 

contexts and how best to introduce the UNGP to new constituencies. 

Efforts by regional bodies and industry groups are key elements of a global 

strategy aimed at expanding awareness of the UNGP around the world. Such 

an approach must also include engagement with those who provide advice 

and support services to business. On this note, the American Bar 

Association’s endorsement of the UNGP in February 2012 is significant 

recognition of the role of corporate lawyers and their efforts reaching 

mainstream investors. It is the intention of LAWASIA to similarly seek its 

Council’s endorsement of the UNGP at its October meeting in Singapore later 

this year. 

 

III. BUSINESS-RELATED HUMAN RIGHTS ABUSES IN ASIA 

Business-related human rights abuses are cause for concern in the Asian 

region. Types of abuses that have surfaced include the abusive treatment of 

migrant workers, breaches of labour standards in various industries, and 

degradation of the environment and violation of indigenous peoples’ rights 

as a result of extractive industries and palm oil operations. Often times, 

victims of corporate-related abuses seem to have had little protection from 

the state and limited avenues for raising their grievances or gaining access to 

remedy when abuses occur. 

In Asia, there has also been a misperception that business and human 

rights are confined to CSR concepts.  
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IV. REAL LIFE EXAMPLES OF HUMAN RIGHTS ABUSES 

Last year, the inaugural UN Business and Human Rights Forum was held 

in Geneva from 4-5 December. The following real life examples of rights 

abuses in Asia were cited by the Secretary-General of the International 

Federation for Human Rights (“FIDH”):4  

 Ms Heng Chantha, a 14-year-old Cambodian girl, who was killed on 

May 16 during a crackdown against villagers trying to prevent their 

land from being grabbed.  

 Mr Mam Sonando, who was sentenced to 20 years’ jail on October 1, 

2012 for advocating for the rights of Heng Chantha’s community. Mam 

Sonando’s sentence was suspended by the Cambodian Court of Appeal, 

and he was released.5 

 Ms Venecia Natinga Nestor was shot dead in broad daylight on a public 

highway in the Philippines on June 19, 2012 for being a strong voice 

against land grabbing. As at January 2013, no case had been filed 

against the suspects, who included a police officer.6  

 Mrs Juvy Capion, an indigenous leader and her two sons, 13-year-old 

Jordan and 8-year-old John, who were killed on October 18, 2012 at 

                                                 
4  Debbie Stothard, ‘Speech’ (UN Forum On Business and Human Rights, Geneva, 4 

December 2012) <http://www.fidh.org/IMG/article_PDF/article_a12549.pdf> accessed 

7 October 2013. 
5  He was later released from prison after a suspension in his jail sentence. See Kate Hodal, 

‘Cambodian activist Mam Sonando to be freed in days’ The Guardian (London, 14 March 

2013) <http://www.theguardian.com/world/2013/mar/14/cambodian-activist-mam-

sonando-freed> accessed 7 October 2013. 
6  Katherine Ronderos, ‘Defending Ancestral Lands: Indigenous Women Human Rights 

Defenders In The Philippines’ (Association for Women’s Rights in Development, 2013) 

<http://www.awid.org/News-Analysis/Friday-Files/Defending-Ancestral-Lands-

Indigenous-Women-Human-Rights-Defenders-in-the-Philippines> accessed 7 October 

2013. 
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their home in the Philippines. Mrs Capion and her husband Daguil 

Capion opposed mining in the ancestral domain of the B’laan tribe. The 

B’laan community had been “protesting against abuses committed by 

the Swiss-Australian mining company XSTRATA- Sagittarius Mines, 

Inc. (SMI), and Juvy had complained that no action had been taken by 

the government to address their concerns”.7 

 Ms. Mao Hengfeng, a Shanghai housing activist and promoter of 

women’s reproductive rights was given a sentence of hard labour. She 

has been repeatedly detained and allegedly subjected to torture and ill-

treatment by authorities for her activism. On February 8, 2013, Ms 

Hengfeng was released to serve the rest of her term at home.8 

 Mr Aminul Haque Islam, a 41-year-old labour activist from 

Bangladesh, was assassinated in April 2012 after being abducted and 

severely tortured.  

 Thai conservation and environmental activist Mr Thong Nak 

Sawekchinda, who was shot dead in July 2011.  

 “On December 7, 2012, Sheryll Ananayo Puguon was shot dead on her 

way home to Brgy, in the Didipio region of the Philippines. Ms Puguon 

was the eldest daughter of Manang Carmen Ananayo, leader of the anti-

mining organization Didipio Earth Savers Multipurpose Association 

(DESAMA) in the province of Ifugao. The motive for the killing is still 

unknown, but the police ruled out robbery as nothing was taken”.9 

                                                 
7  ibid. 
8  Amnesty International, ‘Human Rights defender at Risk’ (Amnesty International) 

<http://www.amnestyusa.org/our-work/cases/china-mao-hengfeng> accessed 7 October 

2013. 
9  Katherine Ronderos, ‘Defending Ancestral Lands: Indigenous Women Human Rights 

Defenders In The Philippines’ (n 6). 

http://www.amnestyusa.org/our-work/cases/china-mao-hengfeng
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In addition to these individuals:  

 450 workers were reported killed in garment factory fires in 

Bangladesh and Pakistan in late 2012. 

 Workers at an electronics factory in China were reportedly pushed to 

suicide by harsh conditions. 

The above are just a few examples of abuses which have reached the 

public domain. For every one reported, there are several thousand which go 

unreported. 

Debbie Stothard, the Deputy Secretary-General FIDH & Coordinator for 

Altsean-Burma, noted that most of these men, women and children were 

killed or jailed because they were trying to stop human rights abuses linked 

to business activities. In the murder cases "which have taken place since the 

adoption of the Guiding Principles, no one has been convicted for the 

crimes”.10  

Instead, criminalization and repression of those who seek to address the ill 

effects of business activities are continuing and seems to be increasing in 

some areas. Access to justice for those affected has not improved. 

In too many of the situations set out above, those responsible have not 

been brought to account. Prevailing impunity makes it easier for business 

entities to forget their responsibility to respect human rights. 

Company-based grievance mechanisms may be useful for preventing 

harm and facilitating resolution of minor problems. However, they can in no 

way replace state-based mechanisms in cases involving egregious violations.  

Ordinarily, the best solution for a victim is to have access to an 

                                                 
10  Debbie Stothard, Speech (n 2). 
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independent court where he or she lives. However, too often, the judicial 

system where the harm occurs is weak or unable to provide for an effective 

remedy.  

This is why we also need to remind home states of the multinational 

companies of their duty to protect and insist that they provide effective 

avenues to remedy in cases where host states lack the capacity or will to do 

so.  

Part of the continuing and ongoing awareness campaign must include 

exploring and recommending how home states, as part of their duty to protect, 

can facilitate access to justice for victims of human rights abuses in less 

developed countries involving corporations under their jurisdiction. 

 

V. HEARING THE TREE FALL – THE ROLE OF LAWYERS 

Business can have an impact on all human rights, both positively and 

negatively. Therefore, businesses have a responsibility not only to comply 

with relevant laws, but to respect international instruments and make sure 

they are not complicit in human rights abuses. It is good for business, too.  

But it is all too easy to be blind-sided by the commercial and business 

imperative. 

Lawyers have an important role to play in advising enterprises on the 

implementation of the Guiding Principles, as senior managers within most 

enterprises are unlikely to be familiar with the language of human rights.  

Lawyers need to be prepared to engage proactively, not defensively, with 

issues like human rights, the environment, labour standards and anti-

corruption. They can also play a vital role with respect to business and human 

rights, helping to manage risks to guard against harming individuals, a 
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company or society. 

Lawyers also have an important role to play in implementing the policies 

and processes required to ensure that an enterprise discharges its 

responsibility to respect human rights. Lawyers coming to the UNGP – 

whether as in-house counsel or in private practice – are likely to have 

experience dealing with other systems of internal governance and control.  

Lawyers will be able to draw on their experience in advising on 

compliance with regulatory requirements in areas such as equalities law and 

occupational health and safety. Experience in the design and implementation 

of “adequate procedures” under corporate governance requirements or anti-

money laundering legislation, for example, is likely to be particularly relevant 

in the implementation of human rights due diligence. 

 

VI. CONCLUSION 

I have in this essay covered some of the main themes which often arise in 

the international fora in the discussion of the lawyers’ role in civil society, 

advocacy and capacity-building and promoting access to justice and the Rule 

of Law, and the general synergies between public-private and civil society in 

calling attention to human rights violations.  

I congratulate the Asian Law Students’ Association (“ALSA”) on its 

inaugural publication of the Asian Journal of Legal Studies and for choosing 

to focus on the theme of Human Rights. I have no doubt that the publication 

will go far in challenging students’ minds and mindsets, and whilst 

encouraging them to revel in the nobility of the law, also revealing to them 

the toxicity of injustice.  

I hope this short essay contributes to some discussion in this inaugural 
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publication and will keep the conversation going.  

It is my wish that members of ALSA will graduate more worldly and more 

confident, but also more humane and filled with the spirit of human 

responsibility.  

I started this article with the question about the tree falling in the forest. I 

wish to end by telling you about the response to this question by a Canadian 

comedy show, The Royal Canadian Air Farce, which parodied the thought 

experiment by asking, "If a tree falls in a forest and no one is around to hear 

it, where are they?"  

I express my hope that there will always be ready lawyers, law students, 

and others in the legal community who will always be around to recognise 

human rights violations or `hear the tree which falls’ and send out the distress 

signal and call out attention to it.  

I also hope that the legal community present and future will not become 

so caught up in the business of law as to ignore its fundamental tenets or sell 

out to the commercialisation of the law at the expense or upholding its values.  

In short, that we shall continue to be around, to hear the sound, and to try 

to do something about it. 

* * * 


