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I. Introduction 

  

 Directly after being elected as the President of Republic of Indonesia in 2015, 

President Joko Widodo declared war on drugs (the “Declaration”). In conformity with this 

declaration, in 2016, four convicted drug traffickers,  three of which were foreign nationals, 

were executed.  2

Facing the global trend to eradicate capital punishment, Indonesia is drowned in 

distress to stop its tough stance on capital punishment. However, despite receiving waves of 

condemnation from the international community, including human rights advocates  and 3
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 A Jatmiko and S Wright, ‘Indonesia Executes 4 People Convicted of Drug Crimes’ Associated Press (29 July 2
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accessed 18 February 2017

 Amnesty International, ‘Amnesty International Condemns Executions For Drug Trafficking In 3

Indonesia’ [2008]
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foreign governments,  Indonesia is still determined to continue the employment of capital 4

punishment.  

 Badan Narkotika Nasional (National Narcotics Agency) notes that drugs has become 

a main problem in Indonesia with a striking number of casualties, 33 people per day.  With 5

this, the Indonesian government considers drug trafficking a serious crime and implements 

capital punishment for the perpetrators, regardless of their nationality.  

The International Covenant on Civil and Political Rights (hereinafter “ICCPR”) 

asserts in Article 6 that capital punishment may be conducted only for the most serious 

crimes and such penalty needs to be carried out pursuant to the principle of due process of 

law.  With regards to this, the Authors will examine whether the capital punishments 6

implemented in Indonesia on drug traffickers fulfill the due process of law. 

II. Legal Basis 

Law on narcotics is considered to be the only weapon to combat narcotics and drug-

related crimes which are threatening the order of societies around the world. Indonesia itself 

has been combating drugs since 1927, almost two decades before its independence.   7

 J Cochrane, ‘Countries Questioning Indonesia’s Push To Execute Drug Offenders’ NY Times (3 March 2016) 4

<https://www.nytimes.com/2015/03/04/world/asia/bali-nine-indonesia-drug-executions-angers-nations.html>   
accessed 19 February 2017

 E Maulia, ‘Narcotics Agency: Drugs Kill 33 Indonesians Daily’ Jakarta Globe (10 March 2015) <http://5

jakartaglobe.id/news/bnn-says-33-die-of-drugs-daily-not-40-50/>  accessed 18 February 2017

 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 6

1976) 999 UNTS 171 (ICCPR) art 6

 T Lindsey and P Nicholson, Drugs Law and Legal Practice in Southeast Asia: Indonesia, Singapore and 7

Vietnam’ (1st edn, Bloombury 2005) p 47
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Following the ratification of the ‘Single Convention on Narcotic Drugs’,  the 8

Indonesian government enacted ‘Law Number 9 of 1976 on Narcotics’  which became the 9

first law concerning narcotics in Indonesia. This law regulates the illegal trafficking, 

rehabilitation of drug addiction, and the role of doctors in treating patients with drug 

addiction.  Nevertheless, throughout the era, this law is considered to be outdated and 10

ineffective in combating drugs, mainly because of the absence of regulations concerning 

transnational drug trafficking. Recognizing such concern, Indonesia enacted ‘Law Number 22 

of 1997 on Narcotics’, which then includes capital punishment as one of the punishments to 

be implemented for producers and traffickers of drugs in Indonesia.  

In 2009, the Indonesian government enacted ‘Law Number 35 of 2009 on Narcotics’ 

with the amendment to make illicit trade of drugs a transnational crime. This new law 

complements its predecessor by intensifying the degree of protection against illicit drugs 

trade. Such protection can be seen in Article 77 which allows the usage of wiretapping in 

order to tackle illicit drugs trade.  

At the international level, Indonesia is a signatory of the ICCPR,  ASEAN Human 11

Rights Declaration,  and also part of the ASEAN Intergovernmental Commission on Human 12

Rights.  

 UNGA, 1972 Protocol Amending the Single Convention on Narcotic Drugs, 1961, 9 December 1975 UN Doc 8

A/RES/3444

 Indonesian Law No 9 of 1976 on Narcotics, State Gazette No 36 of 1976, Supplementary State Gazette No 9

3086

 ibid, arts 24, 3210

 ICCPR (n 6)11

 Association of Southeast Asian Nations (ASEAN), ASEAN Human Rights Declaration (18 November 2012)12

!3



III. Analysis 

Even before the Declaration, Indonesia has shown a systemized policy in combating 

drugs. This policy was crystallized by the National Narcotics Agency which has the authority 

to create national policy on drugs  and monitor the implementation of drug related policies 13

in Indonesia.  In addition, the Indonesian government has started investing its resources and 14

budget on establishing rehabilitation programs for drug addicts.  15

Recognizing that the crucial problem relating to drug abuse in Indonesia is 

transnational drug trafficking,  the Indonesian government also put one step forward in 16

strengthening its war on drugs by implementing capital punishment, without limiting it to 

only Indonesians.   17

With Indonesia’s geography which consist of 56,716 kilometers of coastline and 

numerous islands spanning across three time zones, Indonesia has vast numbers of remote 

and difficult-to-control areas that can easily be used as entry and exit points by traffickers and 

smugglers.   18

 Indonesian Law No 35 of 2009 on Narcotics, State Gazette No 143 of 2009, Supplementary State Gazette No 13

5062

 ibid, arts 71, 7214

 ibid, arts 4, 5415

 Alan Dupont, ‘Transnational Crime, Drugs, and Security in East Asia’ [1999] Asian Survey 39, no 3 433-55,  16

p 177

 Coleman Lynch, Indonesia’s Use of Capital Punishment for Drug-Trafficking Crimes (1st edn, YUP)17

  United Nations Office on Drugs and Crime, ‘Indonesia: Counter Transnational Organized Crime and Illicit 18

Trafficking’ (2017) UNODC <http://unodc.org/indonesia/en/issues/counter-transnational-organized-crime-and-
illicit-trafficking.html> accessed 17 February 2017
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Since the Declaration, Indonesia has executed 14 capital punishments for convicted 

drugs traffickers,  of whom 12 are foreign nationals.  The extremely high percentage of 19 20

foreign nationals is in line with the fact that Indonesia has become a major hub for drug 

trafficking, with large volumes of drugs being trafficked to Indonesia by transnational 

organized crime groups in an effort to meet current or possible demands of the large young 

population and, correspondingly, large market for drugs. 

Most of the countries, which their nationals have been convicted as drug traffickers in 

Indonesia, have sent their ambassadors to negotiate and request the postponement, or a call 

off for the capital punishment.  Some, in extreme ways, cut their economic aids to Indonesia 21

to express their disagreement, following the execution(s). Australia, for instance, which one 

of its national was convicted for drug trafficking in Indonesia, showed its disagreement 

towards the execution by cutting approximately $600 million from the usual amount of aid 

given to Indonesia in 2015.  However, the Indonesian government stands firm in its decision 22

to combat drug trafficking. 

 World Coalition Against the Death Penalty, ‘The Death Penalty For Drug Crimes In Asia’ [2015] FIDH19

 Amnesty International Global Report, ‘Death Sentences and Executions’ (ACT 50/001/2015) [2015] Amesty 20

International p 31

 T Cocks, ‘Nigeria Summons Indonesian Ambassador Over Drug Execution’ Reuters (19 January 2015)  21

<http://www.reuters.com/article/us-indonesia-crime-nigeria-idUSKBN0KS0VX20150119> accessed 17 
February 2017; Staff of Latin America News Dispatch, ‘Brazil Withdraws Ambassador To Indonesia After 
Execution Of Citizen – Latin America News Dispatch’ Latin America News Dispatch (19 Jan 2015)  < http://
latindispatch.com/2015/01/19/brazil-withdraws-ambassador-to-indonesia-after-excecution-of-citizen/> accessed 
17 February 2017 ; Staff of BBC News, ‘Australia's Ambassador Returns To Indonesia After Executions’ BBC 
News (10 June 2015) <http://www.bbc.com/news/world-australia-33074657> accessed 5 March 2017

 T Salim, ‘RI-Oz Ties Hit New Low Following Executions’ Jakarta Post (30 April 2015) <http://22

www.thejakartapost.com/news/2015/04/30/ri-oz-ties-hit-new-low-following-executions.html> accessed 26 
February 2017
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Amnesty International, a non-governmental organization focused on human rights, 

has shown its concern towards capital punishment in Indonesia following the execution of 

Hansen Anthony Nwaolisa and Samuel Iwachekwu Okoye, both Nigerian nationals, and now 

is trying to repeal another execution.  Nevertheless, the Indonesian government struck back 23

with public polls which showed a 75% rate of satisfaction with capital punishment.  In 24

addition to that, the Indonesian government has tried to confirm that its conduct is in 

accordance with international law, specifically Article 6 of the ICCPR.   25

According to Article 6 of the ICCPR , capital punishment may be imposed only for 26

the most serious crimes and shall fulfill the due process of law. The elements of due process 

of law pursuant to precedence in Womah Mukong v. Cameroon  and Freeman v. Hewit  are 27 28

(i) the verdict shall be reviewed by an competent, independent, and impartial tribunal; (ii) the 

review shall be conducted within reasonable time; and (iii) the right to counsel shall be 

provided. These same requirements also exist in Indonesian law, in Article 18 of ‘Law 

Number 39 of 1999’.  29

 Amnesty International (n 3)23

 Staff of Inside Indonesia, ‘Capital Punishment for Drug Traffickers in Indonesia’ Inside Indonesia <http://24

www.insideindonesia.org/>  accessed 19 February 2017

 ICCPR (n 6)25

 ibid26

 Mukong v Cameroon, Communication No 458/1991 (1994) UNHRC 27

 Freeman v Hewit [1946] 329 US 230, 248 28

 Indonesian Law No 39 of 1999 on Human Rights, State Gazette No 165 of 1999 art 1829
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These three elements have been complied with by the Indonesian government, in 

executing convicted drug traffickers, and such rights are not provided to only Indonesian 

nationals but also to foreign nationals.   30

According to the ICCPR,  an individual has the right to trial by a competent, 31

independent and impartial tribunal established by law.  The characteristic is that it must be 32

independent of the executive, must personally hear the person concerned, and must be 

empowered to release the person arrested.  In order to reach the verdict of capital 33

punishment, the convicted drug traffickers in Indonesia shall go through three trials which are 

to be heard by the State Court, the High Court, and the Supreme Court respectively. The 

convicted also may pursue a plea for clemency from the President.   34

Through observing several cases on illegal drug trafficking in Indonesia that involve 

foreign nationals, the convicted drug traffickers, on average, has been brought before the 

Tribunal within 20 days of detention.  The detention for a period up to 20 days is also in line 35

with Indonesia Law Number 8 Year 1981 Concerning the Criminal Procedure, Article 25 (1). 

 Staff of UPI, ‘Report: Two Nigerians Executed In Indonesia’ UPI (27 June 2008) < http://www.upi.com/30

Top_News/2008/06/27/ReportTwo-Nigerians-executed-in-Indonesia/UPI-33011214543166/?
st_rec=7134816152400> accessed 26 February 2017

 ICCPR (n 6) art 14(1)31

 HRC, General Comment 32, para 1532

 Manfred Nowak, U.N. Covenant on Civil and Political Rights, CCPR Commentary (1st edn, N.P. Engel 1993) 33

pp 176-177

 Indonesian Law No 48 of 2009 on Judicial Power, State Gazette No 157 of 2009, Supplementary State 34

Gazette No 5076

 Indonesian High Court Decision, ‘State v Gareth Dane Cashmore’, Award No 67/ PID/ 2012/ PT.BTN; 35

Indonesian High Court Decision, ‘State v Gurdip Singh’, Award No 6/ Pid/2005/PT.BTN; Indonesian Supreme 
Court Decision, ‘State v Liu Che Sui’, Award No 2239 K/ PID SUS/2012; Indonesian Supreme Court Decision, 
‘State v Ataliat Joses Guambe’, Award No. 1923 K/ Pid Sus/ 2012
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20 days are deemed to be proportional due to the process of investigation which includes 

searches for evidences which are to be brought before the tribunal.   

 Further, when the final verdict of capital punishment is passed, the convicted drug 

traffickers’ names will be put on the death row list and he will be notified of the date of 

execution 72 hours before the execution is scheduled.  This time period is deemed to be 36

reasonable due to the needs of the defendants to mentally prepare themselves, spend time 

with their family and complete their religious rituals.  

When the convicted drugs traffickers are brought before the court for the final verdict 

of capital punishment, Indonesia also fulfills the third guarantee, which encompasses the right 

to counsel. They are granted with the rights to defend oneself, the right to be informed of the 

right to counsel, and the right to choose one’s counsel.  These rights also extend to drug 37

traffickers that come from a foreign country, pursuant to the precedence of LaGrand Case 

and Avena and Others Case.  From the cases, following the detention of another State’s 38

nationals, such State shall be informed and the detainee shall be afforded with consular 

assistance. In the process for the execution of Hansen Anthony Nwaolisa and Samuel 

Iwachekwu Okoye, these rights have been granted and protected by Indonesia.   39

 Narcotics Law of 2009 (n 13)36

 American Bar Association, ‘Handbook of International Standards on Pretrial Detention Procedure’ [2010] 37

ABA Rule of Law Initiative p 16; Indonesia Law No 39 of 1999 on Human Rights (n 30) art 18 

 LaGrand Case (Germany v. United States of America) (Merits) [2001] ICJ Rep 466, p 77; Avena and Other 38

Mexican Nationals Case (Mexico v. United States of America) (Merits) [2004] ICJ Rep 12, p 50

 Report: Two Nigerians Executed In Indonesia (n 30)39
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In addition to fulfilling the due process of law in implementing capital punishment in 

Indonesia, Article 2 of the Indonesian Law Number 1 Year 1946 Concerning the Criminal 

Code provides that, ‘The Indonesian statutory penal provisions are applicable to any person 

who is guilty of a punishable act within Indonesia.’  The word ‘any person’ here refers not 40

only to Indonesian citizen but also to foreign nationals in the territory of Indonesia. This 

principle of territorial sovereignty is recognized in the Lotus Case which outlines States’ 

rights to exercise its legal jurisdiction in its territory.  41

Hence, it is clear that the implementation of capital punishment in Indonesia did not 

violate the due process of law and its implementation is a clear stance of Indonesia’s 

territorial sovereignty.   

IV. Conclusion and Proposition 

It is widely recognized that everyone has the right to life. However, with the 

emergence of illicit trade of illegal drugs in Asia, States shall take stronger measures in order 

to safeguard the safety of their nations from the danger of illegal drugs.  

Capital punishment is often used by countries in Asia as a form of punishment for 

drug traffickers. Indonesia, through ‘Law Number 35 of 2009 on Narcotics’, has also 

implemented capital punishment for drug traffickers in Indonesia. Indonesia sees the 

effectiveness of capital punishment in eradicating and deterring trade of illegal drugs in Asia.  

 Criminal Law Code of Indonesia, Indonesian Law No 1 of 1946 on Criminal Law Provision, art 240

 SS Lotus Case (France v Turkey) (Merits) [1927] 927 PCIJ Series A, No.9, pp 46-47 41
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However, it is still a concern that some of the countries implementing the capital 

punishment have not paid enough attention to the defendants’ rights to due process of law. 

The Authors, thus, propose and highlight the need to pay more attention and respect to the 

right to due process of law in order to uphold human rights and justice and protect the nation 

from the harms of illegal drugs. 
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