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Abstract 

 In many countries around the world, recreational use of drugs is prohibited. Only a 

few countries actually allow its citizens to use drugs recreationally. Malaysia falls in the 

former category. Anyone found, not only using, but simply, storing or having in possession 

these recreational drugs can be faced with criminal charges. The punishments are not lenient 

as they can go up to the death penalty.  From this, it could be seen that the issue of drug use is 

a very serious matter. However, recently, there has been a debate on whether the recreational 

use of drugs should be legalised, due to the unsuccessful attempts to reduce drug abuse cases 

in Malaysia. Some people are starting to agree that it may just be better to allow the use than 

restrict the people’s desire to freely use drugs. The debate became even more heated after the 

introduction of a legislation to legalize weed in Canada by the Prime Minister, Justin 

Trudeau. Be as it may, free drug usage, as admitted by and known to many, can cause more 

harms than benefits. Year after year, criminal cases relating to drug usage haunts the police. 

Even with severe punishments, the users do not seem to be fettered. Thus, to tackle this 
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problem, a critical examination as to whether the current legal framework on drug usage, in 

Malaysia, is sufficient will be conducted and the possible reforms will be proposed. 

I. INTRODUCTION 

 The main law or statute that governs drug usage in Malaysia is the Dangerous Drugs 

Act 1952.  Recreational drug use by a person is also criminalized under the Penal Code.  1 2

These laws criminalize drug usage. Upon arrests by the police, with enough evidence, a 

person could be thrown into jail for their drug use. The organization that is responsible for 

monitoring drug cases and drug addicts is the National Anti-Drugs Agency,  an initiative by 3

the Government of Malaysia to keep track of illegal drug matters in Malaysia. Each year this 

agency will publish statistics on drug cases to the public. Displayed below is the comparison 

of statistics between the years 2013, 2014 and 2015. 

Source: Statistics by National Anti-Drugs Agency, Minister of Home Affairs. 

Year/Category 2013 2014 2015

New Addicts 13,481 13,605 20,289

Repeated Addicts 7,406 8,172 6,379

 Dangerous Drugs Act 1952, Act 234 (Malaysia)1

 Penal Code, Act 574 (Malaysia)2

 In Malay it is known as “Agensi Anti-Dadah Kebangsaan” 3
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Through looking at the statistics given, it can be inferred that the current legal 

framework in Malaysia on drug abuse is still insufficient. There is an increasing trend in the 

number of new-found addicts.  

 Laws that are not used are dead laws. For laws to be living and breathing, the need to 

be used; thus, enforcement by the authorities is very important. Perhaps, there is lack of 

enforcement of drug laws in Malaysia.  The major reason for criminalizing drug abuse is to 

deter people from using drugs recreationally. Many problems, such as murder or theft 

committed by drug addicts who want more cash to buy their dose of drugs, could happen if 

drug abuse is not controlled. This will pose threats to the security of others and create 

disharmony in society. Therefore, drug abuse should, as much as possible, be stopped or 

reduced. 

 In a nutshell, the current legal framework on drug abuse in Malaysia is insufficient 

and potential solutions to overcome this problem should be explored.  

II. DRUG RELATED ISSUES IN MALAYSIA 

 Through the examination of the legal framework in Malaysia for tackling drug issues, 

it is clear that the Dangerous Drugs Act  is insufficient in overcoming such issues, as the 4

number of drug addicts constantly increases each year. Despite being one of the only few 

countries that still use the capital punishment for drug abuse offences, this does not seem to 

put an end to the problems. The system does not only fail to prevent the increment of drug 

 Supra note 14
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addicts in the country or drug related cases, but it also poses other issues. Drug laws in 

Malaysia have been questioned for its compliance with international law, protection of human 

rights and effects on judicial decisions. These issues will be addressed accordingly. 

a) Non-Compliance with International Law 

 Punishments for drug related offences in Malaysia are all regulated by the Dangerous 

Drugs Act. This Act provides extensive coverage, ranging from the regulations to the 

punishments of the law on drug related offences. One section in particular, has caught the 

eyes of many. It is Section 39B(1) of the Act. In the section, it is stated that any person on his 

own or on behalf of another person shall not traffic in dangerous drugs, and in subsection (2) 

it is provided that anyone convicted under this section shall be punishable by death.   

 This provision has been under fire by many local or international organisations. These 

organisations seek to abolish mandatory death penalties. For example, Amnesty International 

is a strong advocate against death sentences and has been actively pushing for the 

abolishment of such punishment in Malaysia. One of the reasons behind their argument is 

that death penalty is against international law. The very first human rights declaration, which 

is the Universal Declaration of Human Rights,  has provided for the right to life,  right not to 5 6

be subjected to arbitrary arrest,  detention and exile and the right to full equality to a fair and 7

public hearing in determination of his rights and obligations of any criminal charge against 

him.  Besides, the International Covenant on Civil and Political Right (ICCPR) has also 8

 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR) 5

 ibid, art 36

 supra art 97

 supra art 108
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disallowed mandatory death sentences in its Article 6.  Despite the fact that the UDHR has no 9

legal binding effect and that Malaysia is not a signatory to the ICCPR, it does not mean that 

Malaysia can be excluded from these rules. The laws on human rights are recognised as 

customary international law, which has binding effects on all states across the world. 

Accordingly, as its mandatory death sentence punishment is still maintained, Malaysia has 

failed to comply with international law.  10

b) Unjust decisions 

 The punishment of mandatory death sentence, under the Dangerous Drugs Act, has 

always been urged to be abolished through amendments. Some of the reasons given are that 

such law will bring unjust decisions. Judges are not given the discretion to decide on the 

merits of the case; but instead, if a prima facie case can be proven that the accused possesses 

a certain amount of drugs then he or she will be subjected to the punishment under Section 

39B. The failure to consider the element of mens rea in criminal cases will allow any person, 

even those who have no knowledge about the drugs, to be subjected to Section 39B.  

 This will certainly lead to many unjust decisions made by the court. In fact, there have 

been many occurrences of such events. For example, in the Iqah case, a single mother from 

Singapore was put on a death row in Malaysia for drug trafficking. She was tricked into 

carrying a luggage containing drugs, such as heroin. The High Court in that case decided that 

she was guilty as charged. The court did not need to consider the presence of mens rea as the 

law does not require the court to do so. This has created an unjust situation where a person 

 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 9

1976) 999 UNTS 171 (ICCPR), art 6

 'Abolish mandatory death penalty' The Sun (Kuala Lumpur, 11 December 2014)10
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who had no knowledge of the existence of such drugs cannot even defend herself, as the law 

does not allow such right. There has also been an increasing trend where women are used as 

scapegoats, by drug traffickers, to traffic drugs out of Malaysia. Such trend is worrying as 

innocent lives are involved, and there is nothing that can really be done to tackle the issue, 

unless the law is changed.  

III. IMPROVEMENTS THAT COULD BE MADE, TO TACKLE DRUG ISSUES 

a) The death penalty punishment shall be made known to the public to instil fear and 

deter them from trafficking drugs 

 Trafficking means ‘the doing of any of the following acts, that is to say, 

manufacturing, importing, exporting, keeping, concealing, buying, selling, giving, receiving, 

storing, administering, transporting, carrying, sending, delivering, procuring, supplying or 

distributing any dangerous drug otherwise than under the authority of this Act or the 

regulations made under the Act;’  Any person who is found to possess certain amounts of 11

drugs, will be presumed by the law to have committed the offence of drug trafficking.  Also, 12

any person is prohibited from drug trafficking. A contravention to this law will result in the 

death penalty, upon conviction.  13

 Section 2, Dangerous Drugs Act 1952 (Revised 1980), Act 23411

 Section 37 (da) of Dangerous Drugs Act 1952 (Revised 1980), Act 23412

 Section 39B of Dangerous Drugs Act 1952 (Revised 1980), Act 23413
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 The aforementioned provisions shall be vastly publicized to raise the legal awareness 

of the public. The contemporaneous law with regards to this matter is sufficiently strict. Yet, 

drug trafficking still take place constantly.  

 To tackle the issue of drugs, the first and most important step is education. Pertinent 

laws should be incorporated into syllabuses. Educators should effectively teach the pupils.   

 Also, the public should be educated and equipped with the necessary legal knowledge. 

Media has a big role to play in this issue. Whenever there are convictions on drug traffickers, 

the media should amplify the news and make them headlines. The purpose is to make strong 

deterrences and incentivize people to avoid committing these crimes.  

b) The law should be enforced with every drug trafficker caught 

 The Attorney General possesses the discretion to institute, conduct or discontinue any 

proceedings with regard to an offence.   14

 It is submitted that whenever there is sufficient evidence to prove the offence of drug 

trafficking, the Attorney General shall, with no hesitation, institute the judicial proceedings to 

ensure all the pertinent cases are subject to the final arbiter and no single one is able to escape 

the liability imposed by the laws.  

 Article 145(3) of the Federal Constitution (Malaysia)14
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c) Malaysia should cooperate with other countries on the issue of drug trafficking  

 As part of ASEAN, the Malaysian government should strongly advocate against the 

issue of drug trafficking. Bilateral and multilateral agreements should be signed to strengthen 

the laws.  

 Cooperation may be in the form of dialogues amongst international communities. 

Also, experts can sit together to brainstorm and discuss potential policies to tackle the issues 

effectively and efficiently.   15

IV. CONCLUSION 

 In conclusion, there is still a wide gap, which keeps growing, between the attempt to 

decrease drug abuse in Malaysia and the status quo, several recommendations to this are: 

a) Special drug courts (for example, Australia’s special drug courts) 

 In Australia, some states have introduced specialised courts, on a trial basis, for 

offenders with drug and alcohol addictions. The difference between the Australia’s special 

drug courts and Malaysia’s courts is that supervision, programs and treatment are 

concentrated in one court under a single judge. A new sentencing order, the ‘Drug Treatment 

Order’ has been passed by these courts in Australia. In establishing such courts, they aim to 

reduce the level of drug-related criminal activities; breaches of conditional orders, such as 

bail, and conditional sentences; and imprisonment rates and the cost of the system through 

 A. ‘International cooperation’ (2016) <https://ec.europa.eu/home-affairs/what-we-do/policies/organized-15

crime-and-human-trafficking/drug-control/ic_en> Accessed April 28, 2017
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reducing the burden on the police, courts and correctional system . Besides, the drug courts 16

also reward the drug court participants, instead of just imposing sanctions upon them. 

Rewards are given to any offender who has fully or substantially complied with the 

conditions attached to the drug treatment orders. The rewards include varying or cancelling 

the supervision and treatment orders. However, the court may confirm the treatment and 

supervision part of the order and may vary that same order by adding or removing program 

conditions or, alternatively increasing the frequency of treatment, degree of supervision or the 

frequency of drug or alcohol testing, if an offender has breached the conditions of drug 

treatment order without any reasonable excuse. Thus, it is highly recommended for 

Malaysian courts to follow the footsteps of Australia in establishing special drug courts that 

specialise in governing drug offenders. In Australia, the courts focus on three sentencing 

objectives, namely: rehabilitation, retribution and deterrence while Malaysian courts focus on 

retribution, deterrence and incapacitation. Although it cannot be denied that Malaysian courts 

do have a very consistent approach in sentencing the drug offenders, the objectives of the 

sentences should be modified so as to give opportunities to the drug offenders to mend his or 

her ways by focusing more on rehabilitating the drug offenders.  

b) Synchronisation of the Dangerous Drugs Act 1952 and the Dangerous Drugs (Special 

Preventive Measures) Act 1985 

 In Malaysia, there are two acts that are enacted to govern the drug offenders, namely 

the Dangerous Drugs Act 1952 and the Dangerous Drugs (Special Preventive Measures) Act 

1985. Under Section 39B of the Dangerous Drugs Act 1952, offenders will be given the death 

 Hardial Singh Khaira, ‘Sentencing of Drug Offenders (A Comparative Study of the Australian and Malaysian 16

Approach)’ [2005] 3 MLJ lxxvii.
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penalty and it is said that the drug barons who mastermind the trafficking are rarely 

apprehended as they do not physically carry the drugs themselves.  Thus, there exists flaws 17

in the legislation. The Dangerous Drugs (Special Preventive Measures) Act 1985 was enacted 

to resolve the issues that the Dangerous Drugs Act 1952 was not able to solve. When the 

Dangerous Drugs (Special Preventive Measures) Act 1985 was enacted, it had a lifespan of 

five years but it has been extended again and again because the problems of drug trafficking 

could not be solved. Thus, there is a need to synchronise the two acts because statistics have 

proven that drug trafficking cases do not decrease even when there are two acts which are 

intended to curb the menacing issue of drugs in Malaysia. Synchronisation of these two acts 

is needed to deliver a better deterrent effect. The use of preventive laws is repugnant, by any 

standard. There is little, if any justification, for having them for the purpose of combating 

drug trafficking, much less for using them, whether then or now. Not only does it defies 

human rights, it is said that these acts lack transparency and accountability in justifying 

arrests and detentions. Hence, to curb the problem of drug menace, perhaps synchronisation 

of the acts is crucial in bringing about uniform and consistent results. 

c) Take into account more factors before sentencing a person involved in drug use, for 

example the nature of the drugs, level of addiction, age of offender, prior records, etc. 

• Nature of the drugs 

 In Malaysia, the Dangerous Drugs Act 1952 is very rigid and does not allow much 

room for the exercise of judicial discretion due to the ways Sections 39A and 39B are 

 Dr Abdul Rani bin Kamarudin, ‘Preventive Detention Under The Dangerous Drugs (Special Preventive 17

Measures) Act 1985: Are The Safeguards Real or Only A Smokescreen?’ [2003] 1 MLJ xxxiii.
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worded. If the quantity of drugs exceeds the specified amount, the court must first decide 

whether the accused is a trafficker or not. If the court finds the accused to be a trafficker then 

she or he will be subjected to the mandatory death sentence as imposed by Section 39B of 

the Dangerous Drugs Act 1952. A conviction under Section 39A, however, gives the court the 

discretion to impose a life imprisonment sentence or imprisonment for a term not less than 

five years and mandatory whippings of not less than 10 strokes. It is only under Section 

39A that the mitigating and aggravating circumstances, by reason of quantity and quality of 

the drug involved, become relevant.  However, there are some instances where judges in 18

Malaysia have taken into account the nature of the drugs when dealing with dangerous drugs 

cases. In the case of PP v Badrulsham,  the Judge took into account the quantity and quality 19

of the drug involved and held that the death penalty sentence was not applicable.  

• Level of addiction 

 The Dangerous Drugs Act 1952 distinguishes a person deemed to be trafficking and a 

person who is a drug offender. A trafficker would be given the mandatory death penalty under 

Section 39B of the Dangerous Drugs Act 1952. The use of addiction as a determinant is only 

relevant when dealing with drug offenders. Thus, it can be said that it is difficult for drug 

addicts to plead for a discount in his/her sentence because the Dangerous Drugs Act 1952 

regards addiction as an offence. Perhaps some amendments should be made to the wordings 

of the provisions in the acts so as to take into account the level of addiction of a person before 

sentencing him/her. This would be more just and fair to the offender and also allow him/her 

to mend his/her ways. 

 Supra at 1618

 (1988) 2 MLJ 585 (Malaysia)19
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• Prior record(s) 

 In Malaysia, courts do not take into account prior records of the offender when the 

offender is charged with the more serious offences of cultivation, trafficking and having in 

possession in excess of the stipulated minimum. In the cases of PP v Puteh Nordin,  PP v 20

Oon Lai Hin  and PP v Leong Swee & Ors,  the accused were first offenders but the courts 21 22

had sentenced them to death. Malaysian courts are more accommodating to less drug 

offences. Carney sums up that in Australia, authorities generally take the view that deterrence 

takes precedence over a favourable record in cases of importation, supply, cultivation and 

trafficking (especially heroin). But aside from these cases, the courts attach weight to clean 

records or prior records, not including drug offences. First offenders are entitled to full 

consideration for rehabilitative measures and imprisonment is viewed as a last resort. Also, a 

clear periods between past offences and present charges are viewed as a mitigating factor.23

 (1981) 2 MLJ 292 (Malaysia)20

 [1985] 1 MLJ 66 (Malaysia)21

 (1981) 1 MLJ 247 (Malaysia)22

 Carney, Terry Ross: Drug Users and the Law in Australia (The Law Book Co Ltd 1987)23
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