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ABSTRACT 

 In light of the Philippines President Rodrigo Duterete’s War on Drugs, this article 

discusses several key issues which relate to its implementation. It discusses Operation 

Tokhang and notes that the extrajudicial killings (EJK) accompanying it show the failure of 

the Executives to uphold Republic Act No. 9165, or the Comprehensive Dangerous Drugs 

Act of 2002. It analyzes legislations and cases which could give rise to criminal liabilities of 

the Commander-in-Chief and errant law enforcers under domestic and international criminal 

law, despite the cloak of Presidential Immunity and the ability of the Chief Executive to grant 

absolute pardon. It also discusses various legal remedies for citizens directly and indirectly 

affected by Duterte's administration of the War on Drugs, and posits that the Courts retain the 

power to prevent these abuses from further happening, as well as penalize those who have 

exceeded the scope of their authorities and exercised abuse of power. 
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INTRODUCTION 

The Inverted Pentagram is associated with black magic lore as a circle of protection. 

Once inside it, the user seems invincible against the maleficent effects of the dark magic he 

practices. The same can be said to hold true for an errant Chief-of-State; by virtue of the 

concept of Presidential Immunity from Suit, he may cast far-reaching damages from the 

safety of his demonic circle. 

But as it is in popular lore, the hands of justice grant legal mechanisms to hinder this 

grave and deadly abuse of power.  

The prevailing law on the matter of drug abuse in the Philippines is Republic Act No. 

9165, or the Dangerous Drugs Act of 2002. It is mala prohibita in nature; certain acts relating 

to the use, possession, transport and trade of illegal substances, controlled precursors and 

essential chemicals are punishable by the law, regardless of motive or intent. Fines range 

from PHP10,000 to PHP15,000,000; the minimum term of imprisonment is six (6) months; 

and the death penalty is the maximum imposable punishment. As the death penalty is 

suspended, this sentence is normally commuted to life imprisonment; but with recent 

developments, in the Philippines legislature, pushing for the re-imposition of the death 

penalty, this can spell death by lethal injection, hanging or firing squad.  1

 Viray, Patricia, ‘Execution by hanging, firing squad included in proposed Death Penalty Law’ (Philippine Star, 1

2016) <www.philstar.com/headlines/2016/12/01/1649307/execution-hanging-firing-squad-included-proposed-
death-penalty-law> accessed 20 February 2017
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 Under the strict letter of the law, possession of as little as 10 grams of an illegal drug 

can be punishable by death. However, this harsh penalty is tempered by the law itself; under 

its implementing rules and regulations, the meticulous manner by which a person can be 

convicted of the crime, particularly of possession, is provided.  In fact, it even provides the 2

sanction of death for people who are found to have planted evidence on unsuspecting 

persons. Furthermore, in People v. Gutierrez,  the Court stated that the corpus delicti to be 3

presented as evidence must follow the chain of custody rule, as defined by Section 1(b) of the 

Dangerous Drugs Regulation No. 1, Series of 2002:  

Chain of Custody means the duly recorded authorized movements and custody of 

seized drugs or controlled chemicals or plants source of dangerous drugs or 

laboratory equipment at each stage, from the time of seizure/confiscation to receipt 

in the forensic laboratory to safekeeping to presentation in court and destruction. 

Such record of movements and custody of the seized item shall include the identity 

and signature of the person who held temporary custody of the seized item, the dates 

and times when such transfers of custody were made in the course of safekeeping 

and use in court as evidence, and the final disposition. 

  

This process, which involves the transfer and documentation of the evidence from the 

arresting officer to the investigating officer, and then to the forensic chemist, and finally the 

court trying the case, is required to be strictly followed. Non-compliance therewith will result 

 Rep. Act No. 9165 (2002) §21.2

 People v. Gutierrez, G.R. No. 179213 (2009)3
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in a denial of due process for the accused, constituting grounds for the dismissal of the 

criminal case.  

Unfortunately, in the implementation of Republic Act 9165, police officers are taking 

shortcuts. By killing those who are guilty of possession in alleged buy-bust operations, they 

do not have to comply with these lengthy reportorial requirements. All they have to allege in 

the police reports would be that there was an altercation and the suspect fought back, 

popularly known in the Philippines as ‘nanlaban’, and cases like these are closed without 

further investigation.  Other cases of extrajudicial killings involve masked men, also 4

reportedly police officers,  killing those who are suspected drug addicts and small-time 5

pushers, some of whom have previously surrendered to the police and are alleged to be on 

their way to reform, off the streets.   

Alarmingly, these practices are now very widespread. As of December 2016, a mere 

six (6) months after President Duterte has assumed the Presidency, nearly 6,000 cases have 

 There are many various instances where the ‘nanlaban’ excuse has been used, including incredulous ones such 4

as when the accused had his hands cuffed behind his back, when the accused is under the custody of the 
government with no reasonable access to guns, or even when ballistics report reveal that the victim was lying 
down and most likely asleep. These news reports are but a few. Bea Cupin "Nanlaban sila": Duterte's war on 
drugs' (Rappler, September 1 2016) <www.rappler.com/newsbreak/in-depth/143905-war-on-drugs-pnp-duterte> 
accessed 20 February 2017; ABS-CBN News. Nanlaban umano: Hinihilang tulad ng droga, patay sa 
Maynila'  (ABS-CBN News, January 5 2017) <http://news.abs-cbn.com/video/news/01/05/17/nanlaban-umano-
hinihinalang-tulak-ng-droga-patay-sa-maynila> accessed 20 February 2017; Lottie Salarda "Nanlaban"? | With 
video: Albuera Mayor Espinosa killed in Leyte jail' (Interaksyon News, November 5 2016) <http://
interaksyon.com/article/133992/nanlaban--albuera-mayor-espinosa-killed-in-leyte-jail-cell> accessed 20 
February 2017; Christina Mendez “Suspect unarmed? Give him a gun” (The Philippine Star, December 20, 
2016 <http://www.philstar.com/headlines/2016/12/20/1655205/suspect-unarmed-give-him-gun> accessed 20 
February 2017

 Kate Lamb 'Philippines secret death squads: officer claims police teams behind wave of killings' (The 5

Guardian, October 4 2016) <https://www.theguardian.com/world/2016/oct/04/philippines-secret-death-squads-
police-officer-teams-behind-killings> accessed 20 February 2017; Christopher Woody 'The Philippines’ 
president has declared a war on drugs, and it’s turned normal people into hired killers' (Business Insider, 
September 5, 2016 <http://www.businessinsider.com/philippines-vigilante-drug-killings-2016-9> accessed 20 
February 2017
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been reported by the Philippine National Police (PNP).  While, of course, these are not all 6

attributable to errant police officers, the culture of impunity can be reasonably attributable to 

the Chief Executive, who has repeatedly promised the police his support and protection,  7

despite official and verified reports of police abuse of power.  8

The drug problem does exist. It is undeniable that with the increase in the ease of use 

of technology and transportation, the illegal drug trade problem has grown in the past 

decade,  and this problem concerns the smallest of Filipino communities  to international 9 10

entities such as the Association of Southeast Asian Nations (ASEAN).  However, Philippines 11

President Duterte’s War on Drugs is ill-informed at best. 

In his rants during live media coverage, he has promised to kill more than 3 million 

Filipinos who are involved in the drug trade, making no differentiation between multinational 

 Kimberly Tan 'More than 5,800 killed amid drug war on drugs: PNP' (ABS-CBN News, December 6 2016) < 6

http://news.abs-cbn.com/news/12/06/16/more-than-5800-killed-amid-war-on-drugs-pnp> accessed 20 February 
2017; Jaime Laude 'PNP: 4,605 dead in drug war' (The Philippine Star, November 26 2016) <http://
www.philstar.com/headlines/2016/11/26/1647555/pnp-4605-dead-drug-war> accessed 20 February 2017

 Christina Mendez  'Duterte to PNP: Kill 1,000, I’ll protect you' The Philippine Star, July 2, 2016 <http://7

www.philstar.com/headlines/2016/07/02/1598740/duterte-pnp-kill-1000-ill-protect-you> accessed 20 February 
2017; CNN Philippines Staff  'PNP Chief: President only showing support for police' (CNN Philippines, 
December 8 2016) <http://cnnphilippines.com/news/2016/12/08/Duterte-CIDG-Marvin-Marcos-Mayor-
Espinosa.html> accessed 20 February 2017

 Patricia Viray 'NBI: Esponosa slay was a rubout, not shootout' (The Philippine Star, December 6 2016) <http://8

www.philstar.com/headlines/2016/12/06/1650872/nbi-espinosa-slay-was-rubout-not-shootout> accessed 20 
February 2017; Dharel Placido 'Police in Espinosa ‘rubout’ won’t go to prison: Duterte'  (ABS-CBN News, 
December 7 2016) <http://news.abs-cbn.com/news/12/07/16/police-in-espinosa-rubout-wont-go-to-prison-
duterte> accessed 20 February 2017 

 Keegan Hamilton 'The golden age of drug trafficking: How meth, cocaine, and heroin move around the 9

world' (Vice, April 26 2016) <https://news.vice.com/article/drug-trafficking-meth-cocaine-heroin-global-drug-
smuggling> accessed 20 February 2017

 Araneta, Sandy, and Ramos-Araneta, Macon. 'PDEA: Drug trade bigger' (The Standard, February 4 2016) 10

<http://www.thestandard.com.ph/news/-main-stories/top-stories/198455/pdea-drug-trade-bigger.html> accessed 
20 February 2017

 Laignee Barron 'ASEAN integration fuelling trafficking, crime' (Myanmar Times, February 26, 2016) <http://11

www.mmtimes.com/index.php/national-news/19195-asean-integration-fuelling-trafficking-crime.html> 
accessed 20 February 2017
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drug cartels, small-time dealers, or victims of substance use disorder.  The targets of his 12

campaign of blood and gore remain the poor and the helpless, as no crackdown has yet been 

made on international organizations; and from the looks of it, none will be. This War on 

Drugs, nicknamed ‘Oplan Tokhang’,  has turned into a War against the Poor. 13

This is alarming because not only does it have short-term repercussions, translating 

into a mass murder of those suffering from substance use disorder, it has long-term and wide-

ranging repercussions as well, from personal to cultural and even economic and political. Not 

only are the families of the victims affected, it also affords a culture of impunity for both 

errant police officers and criminals seeking to commit felonies under the guise of vigilante 

killings. These, in turn, create political and economic tensions, particularly in the 

international community, whose members’ aid and support in the Philippines are slowly being 

withdrawn in light of Duterte’s unreasonable stance on the War on Drugs.  The damages that 14

these may cause extend beyond his six-year term.   

This review posits that the method by which Duterte addresses this growing problem 

is not only grossly unconstitutional, it also goes against international human rights law, and 

can make the President liable under the Rome Statute and the International Criminal Court, 

regardless of whether he chooses to withdraw from it or not. 

 Felipe Villamor  'Duterte, citing Hitler, says he wants to kill 3 million addicts in Philippines' (The New York 12

Times, September 30 2016) <http://www.nytimes.com/2016/10/01/world/asia/philippines-rodrigo-duterte-hitler-
drugs.html> accessed 20 February 2017

 Jessica Soho 'Brigada: Ano ang Oplan Tokhang?' (GMA News Online, July 12 2016) <http://13

www.gmanetwork.com/news/video/376781/brigada/brigada-ano-ang-oplan-tokhang-> accessed 20 February 
2017

 Phelim Kine  'Duterte’s abusive ‘war on drugs’ risks foreign aid' (Asia Times, December 19 2016) <https://14

www.hrw.org/news/2016/12/19/dutertes-abusive-war-drugs-risks-foreign-aid-0> accessed 20 February 2017 
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ISSUES 

There are three key issues to be discussed this article: 

1. What are the remedies against the continued implementation of Oplan Tokhang? 

2. Can the members of the Philippine National Police, as law enforcers, be liable when it 

comes to the community implementation of a flawed order from the Chief Executive? 

3. Can the President be liable as Commander-in-Chief for his misguided and 

malinformed War on Drugs? 

REGULATIONS 

For the first question, we turn to the legal basis of Oplan Tokhang, which is Republic 

Act No. 9165, otherwise known as the Comprehensive Dangerous Drugs Act of 2002. Further 

guidance is provided in its Implementing Rules and Regulations, promulgated by the 

Executive. We will analyze the actions under Oplan Tokhang and see whether they follow the 

guidelines set by both RA 9165 and the 1987 Constitution. If the answer is negative, we will 

seek remedies in the Supreme Court under the Revised Rules of Court to halt these actions.  

The second question calls into fore the criminal provisions of the Revised Penal Code 

which, despite being promulgated in 1930, remains good law. Together, we will tackle their 

applications with the administrative penalties proposed under Republic Act No. 6713, which 

contains the Code of Conduct and ethical standards for government officials and employees, 

including the Dangerous Drugs Board, the Philippine Drug Enforcement Agency, and the 

Philippine National Police, the main implementation arm of the Executive when it comes to 
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preventing and suppressing illegal drug trade. The author posits that they can also be held 

liable for damages under the Civil Code of 1950, but this is beyond the ambit of this paper. 

The third question relates to the liability of the President. While the Chief Executive 

enjoys immunity from suit during his term, a principle upheld both in domestic 

jurisprudence  and under international law,  the conclusion of his Presidential tenure opens 15 16

the gates for him to answer to the call of justice, not only as a driving force for murders under 

national laws, but also under Article VII of the Rome Statute. This can be hastened by a 

potential call for impeachment under the 1987 Constitution.  

ANALYSES 

EJKs as Failure to Uphold RA 9165  

Republic Act No. 9165 provides guidance on how the anti-drug campaigns of the 

government should be implemented. Oplan Tokhang is the Philippine National Police’s 

massive national campaign against drugs, under the initiative of President Duterte. The name 

‘tokhang’ is derived from the Visayan term ‘toktok hangyo’, meaning to knock and to plead.  17

This program was originally spearheaded in Davao City back when President Duterte was 

still Mayor. In its nationwide implementation, officials of the barangay, the smallest local 

government unit in the country, are asked to produce a list of suspected drug personalities in 

 Soliven v. Judge Makasiar, G.R. No. 82585 (1988); David v. Macapagal-Arroyo, G.R. No. 171396 (2006)15

 Akande, Dapo and Shah, Sangeeta 'Immunities of State Officials, International Crimes, and Foreign Domestic 16

Courts' Eur J Int Law (2015) 21 (4) 815-852, < http://ejil.oxfordjournals.org/content/21/4/815.full> accessed 20 
February 2017

 Germelina Lacorte  'Davao City’s anti-illegal drugs campaign to go national' (Philippine Daily Inquirer, May 17

31 2016) <http://newsinfo.inquirer.net/788429/davao-citys-anti-illegal-drugs-campaign-to-go-national> 
accessed 20 February 2017
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the community. Police officers were to knock in the homes of suspected drug addicts and 

pushers, and plead with them to discontinue their illegal ways, hence ‘tokhang’. These 

persons are then asked to go to the police station to ‘surrender’, or otherwise face dire 

consequences.  

This practice goes beyond the ambit of RA 9165. Under Article VII, the participation 

of local government units mandate that they allot a percentage of their respective annual 

budgets to assist in the enforcement of the law, either for educational or rehabilitation 

purposes, or abate drug-related public nuisances. Local government officials are not qualified 

by law to identify drug abusers and pushers; the most they can base their lists on are rumors 

and pure village hearsay. Based on this alone, they cannot even be called to court to testify. 

There is indeed a provision for voluntary submission, of a drug dependent, to 

confinement, under Article VIII of RA 9165. However, such submission is not through 

forceful compulsion, nor for fear for one’s life. It does not involve any list which 

discriminates and seeks to sow fear in the community.  

The implementation of Oplan Tokhang is clearly unconstitutional, going against the 

very essence of the Bill of Rights as enshrined in the 1987 Constitution. It removes the 

presumption of innocence from the accused, by virtue of only hearsay evidence. It further 

subjects the right against self-incrimination invalid, as the suspects who are invited to the 

police station are made to sign documents that they promise to refrain from continuing their 
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illegal drug-related activities,  documents which, even to the eyes of the legally untrained, 18

automatically makes them admit guilt of previous illicit actions. Due process is forgotten. 

Vaguer, but similarly unconstitutional, are the extrajudicial killings related to Oplan 

Tokhang. The term ‘extrajudicial killings’ refers to executions conducted by the police organ 

of the state without giving its victims their necessary day in court. In contrast, a judicial 

execution may refer to the imposition of the death penalty. Accidental deaths in cases of 

legitimate police operations may also be included under the second category. Extrajudicial 

killings remove the right to life of the accused without regard for due process and celebrate 

the culture of impunity. These killings can take varied forms, from vigilante killings by 

alleged police officers and their agents to legitimate buy-bust operations alleging that the 

suspects tried to fight their way out of the situation. Massive evidence, however, points to the 

police abuse of this aspect of Oplan Tokhang, where officers liberally take the lives of 

suspects even when there exists no danger to justify such actions.  

The conclusion remains that Oplan Tokhang and its evil twin, EJK, are against the law 

which created it; additioinally, it is grossly unconstitutional and immensely immoral. It is a 

grotesque failure in the implementation of the law, and tramples the most basic human rights. 

Fortunately, the separation of power provides the concept of judicial review. When 

there exists grave abuse of discretion, or the lack or excess of jurisdiction in the exercise of 

powers granted by the State, the Judiciary can put its foot down and order such acts to cease. 

 Cardinoza, Gabriel and Agoncillo, Jodee. 'Pushers give up en masse' (Philippine Daily Inquirer, June 29 2016) 18

<http://newsinfo.inquirer.net/792984/pushers-give-up-en-masse> accessed 20 February 2017
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Such power has been granted by the 1987 Constitution  and made operational under Rule 65 19

of the Rules of Court. In the case of Operation Tokhang, a petition for certiorari, prohibition 

and mandamus can be made against it, to enjoin the Executive Arm from further 

implementing this bloody War on Drugs. Grounds for such action can be based on both the 

Constitution and international human rights laws, particularly those related to the protection 

of life and liberty without due process of law. 

Presently, Oplan Tokhang is geared towards stronger implementation,  and it is up to 20

lawyers to mount this powerful remedy from the courts to prevent more deaths of the citizens. 

Liability of Police Officers 

 Another equally noteworthy aspect of this War on Drugs is the promise of President 

Duterte to pardon police officers who have killed in the line of duty, even commending them 

in doing so. Clearly, he does not intend to exercise the innate disciplinary powers that he has 

as the Chief Executive over the members of the PNP, despite recorded cases of grave errors 

on the part of the latter.  Because of this, we turn again to the courts to implement the law. 21

 Section 28 of RA 9165 governs the criminal liabilities of government officials and 

employees. It provides for the imposition of the maximum allowable penalty, including 

absolute perpetual disqualification from office. A common suspected crime committed by 

 PHIL CONST, art VIII, §  1.19

 Cheryl Cosim 'Oplan Tokhang, mas paiigtingin sa 2017' (News 5, January 2, 2017) <http://news5.com.ph/20

videos/6724698269BC495/0/oplan-tokhang-mas-paiigtingin-sa-2017> accessed 20 February 2017

 Agoncillo, Jodee and De Jesus, Julliane Love 'Ateneo HS teacher and anti-drug advocate shot dead in 21

Marikina' (Philippine Daily Inquirer, July 19 2016) <http://newsinfo.inquirer.net/797022/ateneo-hs-teacher-
shot-dead-in-marikina> accessed 20 February 2017; Foundation scholar a victim of Duterte’s war on 
drugs?'  (ABS-CBN News, July 20 2016) <http://news.abs-cbn.com/focus/07/20/16/foundation-scholar-a-victim-
of-dutertes-war-on-drugs> accessed 20 February 2017
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these police officers, that of planting of evidence, falls under Section 29, which is punishable 

by death. 

 Furthermore, under the Revised Penal Code and (support from) jurisprudence, a 

police officer going beyond the allowed mandate of duty and killing an accused, where such 

action is hardly necessary, is considered murder.   22

 Families of victims of EJKs, can file a suit against the erring police, it may be an 

administrative or a criminal case. Republic Act No. 6975, as amended by Republic Act No. 

8551, provides for a section on Citizen’s Complaints, where an administrative complaint by 

any person, whether natural or juristic, against any member of the PNP, can be brought to 

Chiefs of Police, the Mayors of cities and municipalities and the People’s Law Enforcement 

Board, depending on the period of suspension to be imposed.  However, in instances where 23

criminal cases are filed, for planting of evidence, committing perjury and murder, etc., 

regular courts maintain exclusive jurisdiction.  

 Despite the promise of the sitting President to pardon the wrongdoings of policemen, 

it is also noteworthy that he may not even have the chance to do so. Before executive 

clemency can be granted, the Constitution requires that the accused first be convicted by final 

judgment.  Under the Revised Penal Code, crimes which are punishable by death, reclusion 24

perpetua or reclusion temporal have a prescription period of 20 years.  Families of victims 25

 People v. Buensuceso, G.R. No. L-32103 (1984)22

 Rep. Act No. 8551 (1998) §41(a)23

 PHIL CONST, art IX-C, §  5.24

 Act No. 3815 (1930), art 90.25
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may then choose to file the appropriate criminal case once Duterte’s term is over; his term is 

limited to only six years.  

 This, however, is a lot easier said than done. While these are all valid and strategic 

legal remedies, they prove to be impractical for a good number of people who have been 

victimized by the police abuse of power. These victims are characterized as poor, and in 

many cases, uneducated.  They do not have ready access to the criminal justice mechanism, 26

and even if they do, it may prove to be too resource-draining in the long run, especially in a 

country where justice is very rarely served on time. Their voices are heard only when they cry 

out for justice in the media, but are still completely forgotten by the annals of the legal 

system. This is also precisely why these systematic abuses have to be stopped before more 

people are killed by the War on Drugs. 

Liability of the President 

 It is admittedly difficult to pinpoint individual members of the police who engage in 

vigilante killings, or who make Oplan Tokhang a poor excuse to kill without reservations, 

much more to hold them accountable. After all, even if the justice system convicts these 

erring officials as criminals and dismisses them from service, the President can exercise his 

power of pardon and restore them to their positions tabula rasa, ready to abuse again. In this 

case, we posit that the President himself can be liable. 

 Joseph Franco  'The Philippines’ War on Drugs is really a war on the poor' (The Global Observatory, August 26

10 2016) <https://theglobalobservatory.org/2016/08/philippines-duterte-drugs-extrajudicial-killing-tokhang/> 
accessed 20 February 2017
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 Even without taking into account his numerous inflammatory statements, including 

his positive regard for the Holocaust and his promise to kill 3 million of his own people, 

Duterte stands as a leader whose words and actions enable his police forces to act with 

impunity in dealing with civilians, particularly when it comes to the War on Drugs and EJKs.  

 Under ordinary circumstances, Duterte would be liable under the Revised Penal Code, 

not only for Crimes against Persons, embodying murder and physical injuries suffered by the 

people caught in the meshes of his War on Drugs, but also for Crimes against the 

Fundamental Laws of the State, which are committed upon his orders, including arbitrary 

detention and violation of domicile. However, due to the all-powerful concept of Presidential 

Immunity, President Duterte cannot be impleaded in the courts today. It is interesting to note 

that the 1973 Constitution has a provision to this effect, while the 1987 Constitution does 

not.  This doctrine is also preserved in Philippine jurisprudence, particularly in Soliven v. 27

Judge Makasiar, where it was held that ‘[t]he rationale for the grant to the President of the 

privilege of immunity from suit is to assure the exercise of Presidential duties and functions 

free from any hindrance or distraction, considering that being the Chief Executive of the 

Government is a job that, aside from requiring all of the office-holder’s time, also demands 

undivided attention.’  This immunity, however, does not subsist beyond the term of office. In 28

Estrada v. Desierto, the Court ruled that ‘unlawful acts of public officials are not acts of the 

State and the officer who acts illegally is not acting as such but stands in the same footing as 

any other trespasser.’  This means that the moment that Duterte steps out, resigns, is 29

 Joaquin Bernas 'Executive immunity' (The Philippine Daily Inquirer, July 14 2014) <http://27

opinion.inquirer.net/76532/executive-immunity> accessed 20 February 2017

 G.R. No. 82585 (1988) 28

 G.R. Nos. 146710-15 (2001) 29
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impeached or is otherwise ousted from office, he can be liable for criminal acts that he has 

engendered. This concept can be likened to command responsibility, wherein given the 

knowledge that such crimes are being committed, he had grossly failed to prevent and punish 

such illegal acts of his subordinates.   30

 But apart from national law, where arguably everything is a function of politics, 

Duterte is also liable under international criminal law. In fact, a number of legal 

commentators from the Philippines and the UN has noted that Duterte can be held liable 

under Article 5(b) of the Rome Statute, as defined under Article 7.  Crimes against humanity 31

refer to ‘the widespread or systematic attack directed against any civilian population, with 

knowledge of the attack,’ and include murder, extermination, persecution and other inhumane 

acts of similar character, intentionally causing great suffering or serious injury to body or to 

mental or physical health.  To commence investigations, a State Party may refer a situation 32

to the Court, or the Prosecutor may motu proprio conduct it on the basis of available 

information.  In this particular case, presidential immunity does not apply, as official 33

capacity is rendered irrelevant by the Rome Statute.  In fact, heads of states of Sudan and 34

Kenya have been charged before the ICC even during their incumbency.  Applicable 35

 Guenael Mettraux 'The Doctrine of Superior/Command Responsibility, Peace and Justice Initiative' (2016) 30

<http://www.peaceandjusticeinitiative.org/implementation-resources/command-responsibility> accessed 20 
February 2017

 UN warns Duterte: Watch your mouth or be liable for crimes against humanity ( Politics.com, January 10 31

2017) <http://politics.com.ph/un-warns-duterte-watch-mouth-liable-crimes-humanity/> accessed 20 February 
2017;  Balagtas, Camille Balagtas,  'CHR: Duterte can be held liable under ICC' (Sunstar Manila, August 23, 
2016) <http://www.sunstar.com.ph/manila/local-news/2016/08/24/chr-duterte-can-be-held-liable-under-
icc-493199> accessed 20 February 2017 

 Rome Statute (2002) art 7 (a) (b) (h) (k) 32

 Rome Statute (2002) arts 14, 1533

 ibid art 27 34

 Joel. Butuyan, 'Extrajudicial killings as crime against humanity' (Philippine Daily Inquirer, August 15 2016) 35

<http://opinion.inquirer.net/96518/extrajudicial-killings-crime-humanity> accessed 20 February 2017
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penalties may include imprisonment of up to 30 years, or in extreme cases, a life sentence, in 

addition to fines and forfeitures of proceeds, property and assets derived from the 

commission. More importantly, reparation can be ordered to be made to the victims, which 

may be in the form of restitution, compensation or rehabilitation, to name a few.  36

  

CONCLUSION 

From this brief review we’ve established several important ideas: 

Firstly, that Operation Tokhang is illegal, and intrudes upon the key rights of citizens 

envisioned not only by the Constitution but also by international human rights law.  

Secondly, police officers can be held personally liable, both administratively and 

criminally, for such acts beyond the scope of their powers. 

Thirdly, the President is also liable. Under national laws, he faces charges once he is 

stripped of the inverted pentagram masquerading as presidential immunity, but international 

law does not make any particular distinction. 

Lastly, the answer could lie in the courts, whether it be the Philippine Courts or the 

International Criminal Court. Although once considered the little brother of Executive and the 

Legislative, the Judiciary now enjoys more freedom in the exercise of its supreme powers. 

 Rome Statute (n 32) arts 75, 79 36
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While it is not, and cannot be, totally free from ravaging politics, it may hold the key to this 

dire situation that Filipinos currently face. 
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