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Introduction/Abstract  

 The evidentiary principle and practice of the International Court of Justice (“ICJ”) have 

been established and developed since its first contentious case, as can be observed not only from the 

ICJ’s jurisprudence but also from the academic side. The evidentiary principle plays an important 

role in the determination of facts which affects the application of substantive legal norms and 

ultimately the decision of the dispute. Recently, there is an extensive amount of attention given to 

the recent development in the evidentiary principle. One important factor is an increase of fact-

intensive and highly complex cases before the court. The nature of these new cases requires the 

Court not only to answer questions of law but also to emphasise on the determination of facts.  

 This article attempts to briefly examine the important evidentiary principles of the ICJ,  

since all of the details are impossible to be expressed in limited number of pages. The article will 

begin firstly by introducing the source of evidence law; while there is only a vague rule of evidence 

embedded in the Statute and Rules of Court, other sources will be sought to unfold the evidentiary 

principle. Secondly, the article will discuss about the burden of proof which is the duty of a party to 

produce evidence to prove its alleged claim. Thirdly, the standard of proof which is the degree of 

persuasion required to make a determination of the facts claimed by the party will be explored. 

Lastly, the article will address the method of proof focusing on two particular types of evidence; 

reports and experts evidence. 

Sources of Law of Evidence in the International Court of Justice 

 Law of evidence is normally regarded as a procedural law. However, it is important to note 

that there is no clear distinction between substantive law and procedural law in the realm of 



international law as opposed to what can be observed in most domestic legal system . Therefore, 1

sources of the international procedural law that are used by the Court are not different from those of 

substantive law, whether in the ICJ Statute or elsewhere .   2

 Other courts and tribunals may have a clearer and stricter evidentiary and procedural rule, 

such as the International Criminal Court which strictly follows its own Rules and Procedure of 

Evidence. However, the ICJ has a very vague rule of evidence embed in its statute , particularly the 3

Rules of Court which does not provide further clarification on this matter. Thus the Court is usually 

required to resort to other sources of law, most importantly, the general principle of law  to 4

performs its judicial function. An example of this usage can be found in Corfu Channel case; the 

Court gave reason in admitting circumstantial evidence adduced by the UK to find Albania’s 

responsibility that the usage is a general principle “admitted in all systems of law, and its use is 

recognised by international decisions”.  Another example where general principle of law is resorted 5

reflected from the use of the principle of onus probandi incumbit actori (the claimant bears the 

burden of proof), which is considered to be well-established by the ICJ to be a general rule 

applicable to general cases.  It was also scholarly suggested that where there is no general principle 6

in a strict sense, such as when civil law and common law system hold separate practice, 

international tribunals may select a principle based on common sense flowing from other general 

principles which is appropriate for the purpose at hand . Additionally, the Court may also resort to 7
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customary international law a source of evidentiary law, however, establishing customary norm in 

this area is still problematic so it has never been invoked in any international tribunal.  8

  Therefore, when referring to a certain rule of evidence, it is important to trace to its 

source under international law, whether it is a treaty law, customary international law or general 

principle of law. In case where there is no explicit treaty law, judgment of the court is usually a 

useful place to find evidentiary rule applicable in such court. When using treaty law, the rule of 

treaty interpretation in 1969 Vienna Convention on the Law of Treaty is also important in 

determining the rule.   9

Burden of Proof 

 When any question of fact arises in a dispute, unless it was earlier agreed by the party, it will 

need to be proved before the court, normally by the party who has the burden of proof. The burden 

of proof is a duty of a party to produce evidence to proof its alleged claim. This procedural concept 

can be found in both civil and common law system but with some differences. In international law, 

international tribunals as well as the ICJ tend to apply the principles of burden of proof according to 

civil law system rather than the more complicated common law system .  10

 The burden of proof applies only to ascertainment of facts since the Court has its own power 

to examine into the law proprio motu without restriction to the parties’ opinion (iura novit curia) . 11

The general principle of burden of proof is the above-mentioned principle of onus probandi 

incumbit actori (the claimant bears the burden of proof). What it means is as its name suggested, 

those who claim any factual allegation will bear the burden to proof of such claim. The respondent 
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in the case may have this burden as well, if he or she assert any claim against the applicant in 

return . In fact, a clear distinction between applicant and respondent in an international trial can 12

hardly be drawn  so it would be better to consider burden of proof by disregarding status of the 13

parties as an applicant or respondent but rather by examining each specific claim separately. 

  If such burden is not fulfilled, the Court will dismiss the relevant assertion which often 

results in losing of the claim . However, this principle is not of an absolute character. Exceptions 14

can be found in certain circumstances such as when establishing negative facts about treatment by 

public authority  or proving effectiveness of local remedies . The ICJ has usefully described this 15 16

principle in Diallo case as follows; 

 “The determination of the burden of proof is in reality dependent on the subject-matter and 

the nature of each dispute brought before the Court; it varies according to the type of facts which it 

is necessary to establish for the purposes of the decision of the case.”   17

 With this description in mind, one who wants to challenge the general principle will be 

expected to come up with a reason why subject-matter of the case requires an exceptional 

determination of the burden. The Court will have the final say regarding the allocation but it is also 

crucial for the party to clarify the applicable scope of the principle as well as extension and 

substance of exception or maybe even to come up with an established exception applicable in a 
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given circumstance to override the general principle if needed . An outcome of the finding may 18

vary. It may be able to cause a shift or share in burden, impose an adverse inference on the non-

producing party  or other result yet to be discovered. Policy argument plays a significant role here. 19

The burden bearer, even with intention to discharge its burden, must survey how its argument can 

contribute and affect general cases , for it will always be the Court’s concern. 20

Standard of proof  

 As explained in the preceding paragraph, facts forming any cases are established from  

evidence submitted to the Court. Thus, it is necessary to have a criterion indicating of which point 

would the Court render a decision to believe that a particular  fact indeed happened and the degree 

of persuasion required to reach such decision is called “standard of proof”.  Whilst a strong 21

tendency exists that a standard of proof for criminal cases rests on the standard of “beyond 

reasonable doubt”  which is widely applied in international criminal tribunals.  The ICJ treats this 22

subject with obscurity due to an absence of treaty provisions and general principle of law that 23

shows no unified clarification of the concept.
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 In general, the standard of proof depends on the nature of the issue. There is “a general 

agreement that the graver the charge, the more confidence must there be in the evidence relied 

on.”  This pattern was reflected from the Bosnian Genocide case which “the court has long 24

recognised that claims against a state involving charges of exceptional gravity must be proved by 

evidence that is fully conclusive” . Although the Court never explains why an allegation of crime 25

with exceptional gravity requires an evidence of a higher degree of certainty , bearing the logic 26

flows from this judgment, it can be concluded that the evidentiary standard is applied proportionally 

to the severity of dispute that the same standard would be applied for the same degree of 

allegations.  Observation of the Court’s jurisprudence may provide some rough guidance to factors 27

that contribute to the varying standard of proof applied by the Court. 

1. The Particular function exercised by the court: Declarative and Determinative.  

 The Court will apply a lower standard of proof when it exercises Declarative function. 

Declarative function deals with the request to define a territory or maritime boundary, or declaring 

sovereignty over territory.  For example in the Frontier Dispute case, the Court used the standard  28

“balance of probability”  which inferred that lower standards were applied and even accepted low 29

probative-value evidences which were difficult to produce.  The same is also found from Judge 30

 Separate Opinion of Judge Higgins, Oil Platforms (Islamic Republic of Iran v. United States of America), 24
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Shigeru Oda’s separate opinion in Case concerning sovereignty over Pulau Ligitan and Pulau 

Sipadan, stating that he applied a lower standard although neither parties had submitted strong 

evidence to support their claims.  These findings reflect that a relatively lower standard of proof 31

applies for Declarative function. 

 On the other hand, the Determinative function is exercised to decide whether a disputing 

party beaches its legal obligation  which can be found in cases involved with state responsibility. 32

To be able to pronounce a positive determination, declaring that the party is in breach, the Court 

requires a relatively high standard of proof.  This can be observed from Bosnian Genocide case 33

where “fully conclusive”  evidence was required and Corfu Channel case where a “degree of 34

certainty”  is necessary. 35

 2. The manner in which the obligation claimed had occurred. 

 Generally, a higher standard of proof is demanded to prove an act of commission than an act 

of omission due to its more reprehensible nature.  In Corfu case, the Court dismissed UK’s claim 36

on an act of commission that relied on circumstantial evidence on the ground that it lacked 

sufficient evidence.  Contrarily, the Court accepted such evidence to prove an act of omission in 37

the same case.  38
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 Apart from the factors above, there are also other factors contributing to the variation of 

standard of proof. For instance, the phase of the proceeding; where a lower standard of proof is 

required in order to grant provisional measure than to determine the merit.39

 Overall, standard of proof applied by the ICJ still remains inconsistent.  Although, the 40

Court has been recommended to establish a consistent and transparent standard , another 41

interesting question arises if a certain standard exists, will it be adjustable to cases unprecedented to 

the Court, for example; a case regarding cyber-attack which is extremely technical and difficult to 

prove the fact like the identity of attackers.  42

Method of proof/Means of proof 

 The fact-finding process entails an assessment of the evidence; whether it has sufficient 

weight to establish the fact according to the standard required. The Court is said to rely on the 

principle of free assessment ; it will identify relevant documents, assess their probative value and 43

draw conclusions from them as appropriate . There is no exhaustive list of the means of proof or 44

any hierarchy between different types of evidence.  45

  Despite the lack of solid rule, some standards regarding the assessments of particular 

evidences have stemmed from the judgments. This includes preferences for direct evidence , 46
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evidence unfavourable to the producing party , evidence unchallenged by impartial persons . On 47 48

the other hand, there is cautious treatment in evidence emanating from a single source.  49

  Among various types of evidence, This article aims to explore two types of evidence 

including reports and experts. 

  In normal circumstances, documentary evidence presented before the court needs to 

be scrutinised for its reliability.  Some kind of evidence will be subjected to harsh deliberation, for 50

example; press report and media coverage which will be considered as reliable only when it is 

wholly consistent and concordant to the main facts and circumstances of the case  and that they are 51

not derived from a single source.     52

 Although international organisation reports may have superior credibility because of its nature 

as a neutral and qualified source , not every international organisation report will be considered 53

reliable. For example, the Court in the Armed Activities case did not give weight to a report made by 

the Secretary-General as it “relied on secondhand reports”  54

 ibid.47

 ibid.48

 ibid.49
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 Judgments of other international tribunals has been accepted as evidence of great probative 

value because it has already been heavily scrutinised by such judicial body as reliable.  However, 55

fact-finding in different stages of proceeding may not have the same degree of credibility.  56

Expert opinion is essential recourse for the Court in fact-finding process in cases that require 

the Court to examine technical issues such as science, history and geography. In the evaluation of 

the weight of expert opinions, the Court considered “the neutrality and qualifications of experts, as 

well as the methodology used.”  Another criterion in evaluation is the different categories of 57

experts.  The Court has a preference to relied on the appointed experts under Article 50 whereas 58 59

there is limitation in  relying on expert appointed by parties as part of their delegations under Article 

43(5) (appointed as part of delegation)  as they are not subjected to cross-examination which is an 60

important procedural safeguard to maintain the due process of adjudication.  This applies similarly 61

to internal experts which the Court consults without the knowledge of the parties. This practice is 

criticised for the lacks of transparency, openness, procedural fairness and ability for parties to 

comment upon the evident.”  62

 Another type of expert that appeared in the recent Whaling case and Road and Certain 

Activities case are experts that appear as witnesses or “witness-experts” submitted by the parties in 
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accordance with Articles 57 and 63 of the Court’s rules. The Court  took opportunity  to  introduce 

new procedures such as the exchange of expert statement, cross-examination of experts witness by 

the other party and judges, strict schedule in evidence submission.  Thus, improving the Court’s 63

engagement of evidence and transparency which it has been criticised in previous cases.

Many proposals have been made to enhance scientific evidentiary parameters in scientific-

related cases. One of the main suggestion is for the Court to resort to existing power under Article 

50, in other words, the use of Court-appointed experts which the Court seems to be reluctant to use. 

Other suggestions are to bring practices from other international tribunals such as the World Trade 

Organisation practices, establishing of scientific advisory body , appointing experts to assist the 64

court in the production of documentary evidence.65

Conclusion observation 

Throughout the article, we have reviewed the case law of the Court which provided us with 

certain principles and rules of the evidence law.  Overall, the Court is said to use flexible approach 

when dealing with the matter and it can be seen that many evidentiary principles and practices are 

being developed as for the concept of the burden of proof and the method to weigh particular types 

of evidence. as explained above. However, there is still room for further clarification on most of the 

principles such as the sources of international evidentiary law and  the standard of proof for certain 

types of claims.

It can be expected that the evidentiary principle and rules will likely become more important 

in future cases. Many scholars and practitioners have made suggestions to improve the evidentiary 

parameters. The Court itself has also attempted and will continue its work to clarify evidentiary 

rules and standard to become more transparent. Especially for the application of expert evidence in 
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scientific  cases,  which  the  Court  has  to  deal  with  in  recent  years  and  will  likely  face  more 

challenges in adjudicating them. The evidentiary principles and rules will contribute to the judicial 

proceeding of the ICJ which will  ultimately make it  a more effective and reliable international 

dispute settlement setting for the international community.  

   

  


