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Background 

 

Thailand’s constitutional and legal framework has been significantly altered following 

the 22 May 2014 military coup d'état, staged by the Thai military, using the name ‘the National 

Council for Peace and Order’ (NCPO). After the coup, the 2007 Constitution was suspended and 

replaced with an interim Constitution that gives the military ultimate power over the country, 

military officers were provided enhanced criminal investigation powers, and the jurisdiction of 

military courts was extended to civilians for certain offences. 22 May 2017 is the 3rd anniversary 

of the coup but much of the post-coup legal framework, which is inconsistent with Thailand’s 

obligations under international law, remains in place. 

After the coup, on 8 July 2014, Thailand stated that it would derogate under Article 4(1)2 

of the International Covenant on Civil and Political Rights (ICCPR), ratified by Thailand in 

1996, in respect of: Article 12(1) (liberty of movement); Article 14(5) (right to have a conviction 

                                                           
1 For full analysis, please see: ICJ & TLHR, ‘Joint Submission to the UN Human Rights Committee’ (2017) 

<www.icj.org/joint-submission-to-the-un-human-rights-committee-by-the-icj-and-thai-lawyers-for-human-rights/> 

Accessed 13 February 2017. 
2 Article 4(1) of the ICCPR states that in time of “public emergency which threatens the life of the nation” and the 

existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating 

from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation. 



and sentence reviewed by a higher tribunal); Article 19 (freedom of opinion and expression); and 

Article 21 (freedom of peaceful assembly).3 These derogations remain in place today. 

 Since 22 May 2014, the NCPO has issued at least 207 general orders (178 in 2014, 17 in 

2015, seven in 2016, and five in 2017) and 125 announcements (122 in 2014, one in 2015, and 

two in 2016)4, including the banning political gatherings of five or more people;5 limiting media 

freedom;6 summoning individuals to military camps and penalizing those who fail or refuse to 

report themselves;7 and ordering the prosecution of civilians in military courts for certain 

offences.8  The Head of the NCPO has also issued at least 130 orders, detailed in paragraph 6. 

Recently, on 13 and 14 March 2017, the UN Human Rights Committee - the international 

expert body charged with supervising the implementation of the ICCPR - reviewed Thailand’s 

implementation of and compliance with the provisions of the ICCPR, in light of Thailand’s 

second periodic report under Article 40 of the ICCPR (Thailand’s ICCPR Review in 2017). 

Following its consideration of Thailand’s record, the Committee issued its Concluding 

Observations9 in which the Committee expressed concern and made recommendations on several 

                                                           
3 Full text of Thailand’s 8 July 2014 derogation, please see: 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4〈=en#EndDec. It refers to 

derogating “specifically in Article 12 (1), by the announcement of a curfew which was lifted on 13 June 2014; 

Article 14 (5), only where a jurisdiction has been conferred to the Military Court over Sections 107-112 of the Penal 

Code and the offences against the internal security of the Kingdom; Article 19, by the prohibition of broadcasting or 

publishing certain content, particularly those inciting conflict and alienation in the society, false or provoking 

messages, and Article 21, by the limitation of political gathering. These restrictions are under constant review and 

are progressively lifted.”. 
4 National Council for Peace and Order’s announcements and orders, please see: Parliament, E-Library 

<http://library2.parliament.go.th/giventake/ncpo.html>. 
5 NCPO Announcement No.7/2557 and HNCPO Order No. 3/2558. 
6 NCPO Announcement No.15/2557. 
7 During 22 May and July 2014, the NCPO issued 37 orders (NCPO Order No. 1, 2, 3, 5, 6, 

12, 13, 14, 15, 16, 18, 19, 23, 25, 29, 30, 31, 34, 35, 36, 42, 43, 44, 46, 48, 49, 50, 52, 

53, 57, 58, 61, 63, 65, 68, 82 and 86/2557) to officially summon 472 individuals to report 

themselves to the military.  
8 NCPO Announcements No. 37/2557, 38/2557, 50/2557. 
9 See also: Human Rights Committee, Summary Record for the 3349th meeting (Second Periodic Report of 

Thailand), CCPR/c/sr.3349, 13 March 2017; UN Human Rights Committee, Summary Record for the 3350th 

meeting (Second Periodic Report of Thailand), CCPR/c/sr.3350, 14 March 2017; and UN Human Rights 



issues, including on the current constitutional and legal framework, the practice of prosecuting 

civilians before military courts and the practice of arbitrarily detaining persons who were 

exercising their right to assembly and/or expression. 

 

I. 2014 Interim Constitution10 and 2017 Constitution 

 

Article 44  

 

Article 44 of Thailand’s interim Constitution, promulgated on 22 July 2014, gives the 

Head of the NCPO power to give any order deemed necessary for “…the benefit of reform in 

any field and to strengthen public unity and harmony, or for the prevention, disruption or 

suppression of any act which undermines public peace and order or national security, the 

Monarchy, national economics or administration of State affairs…” It also states that any order 

issued under Article 44 - known as a ‘Head of the NCPO (HNCPO) Order’ “…is deemed to be 

legal, constitutional and final…”  

 Since the interim Constitution was promulgated, the Head of the NCPO has issued at 

least 130 HNCPO Orders (one in 2014, 48 in 2015, 78 in 2016, and 24 to date in 2017).11 The 

                                                           
Committee, Concluding Observations, CCPR/C/THA/CO/2, 26 April 2017. 
10Unofficial English translation, please see: Translation of the Constitution of the Kingdom of Thailand (Interim), 

B.E. 2557 (2014), LawDrafter, <http://lawdrafter.blogspot.com/2014/07/translation-of-constitution-of-

kingdom.html> Accessed 23 July 2014; See also, International Commission of Jurists (ICJ), ‘Thailand: interim 

Constitution seems to ignore key pillars of rule of law’ (2014), <www.icj.org/thailand-interim-constitution-seems-

to-ignore-key-pillars-of-rule-of-law/> Accessed 24 July 2014. 
11 ICJ, ‘Thailand: ICJ alarmed at increasing use of arbitrary powers under Article 44’ (2016), 

<www.icj.org/thailand-icj-alarmed-at-increasing-use-of-arbitrary-powers-under-Article-44/> Accessed 11 October 

2016. 



orders include some that directly restrict the rights of people in Thailand while others concern 

bureaucratic processes, for example, orders providing for the acquisition of land for the 

establishment of Special Economic Zones bypassing the usual environmental and social checks 

and balances provided for in domestic legislation; granting military officers sweeping powers of 

investigation, arrest and detention; and prohibiting the gathering of five or more persons for a 

political purpose.12 

 

Article 47 

 

Under Article 47 of the interim Constitution, the orders and announcements of the NCPO 

and its Head given since the coup and up until the Cabinet takes office “…regardless of their 

legislative, executive or judicial force…” are also “… deemed to be legal, constitutional and 

final”, and are not subject to judicial review. Citing this Article, Thai courts have refused to 

review the legality and constitutionality of orders issued under Article 44 and by the NCPO.13 

Article 48 

 

Article 48 of the interim Constitution states that all acts of the NCPO in relation to the 

coup, including any acts by people connected to the NCPO, even if the acts are illegal, “…shall 

                                                           
12 For example, HNCPO Order No. 17/2558, 3/2558, 5/2558, and 13/2559. 
13 For example, Judge advocate v. Sombat Boonngam-anong, Pending case no. 24A/2014, Court decision of 23 

January 2015; Judge advocate v. Worrachet Pakeerat, Pending case no. 32A/2014, Court decision of 26 January 

2015; Judge advocate v. Chaturon Chaisaeng, Pending case no. 31A/2014, Court decision of 13 February 2015; and 

Judge advocate v. Jittra Kotchadet, Pending case no. 28A/2014, Court decision of 6 March 2015. 



be exempted from being offenders and shall be exempted from all accountabilities.” Thai courts 

have upheld the NCPO’s lack of accountability under Article 48.14 

 

2017 Constitution15 

 

 The current Constitution, which was promulgated on 6 April 2017, reaffirms the 

constitutionality and legality of all NCPO and HNCPO orders, announcements and acts both past 

and future. Article 279 of the draft Constitution provides that all NCPO orders, announcements 

and acts including the HNCPO orders “…already in force prior to the date of promulgation of 

this Constitution or will come into force… irrespective of their constitutional, legislative, 

executive or judicial force, shall be considered constitutional and lawful and shall continue to be 

in force under this Constitution.” Article 279 of the draft Constitution also holds that NCPO 

orders and announcements may only be repealed or amended by the passage of an Act. 

Article 265 of the 2017 Constitution ensures that the powers of the Head of the NCPO 

and the NCPO under the 2014 Interim Constitution shall remain in force until the Council of 

Ministers newly appointed following the first general election, which the Government currently 

projects will be held in 2018, takes office. 

 

                                                           
14 For example: The Nation, Anti-coup group wants treason suit against PM, The Nation (Bangkok, 30 July 2015), 

<www.nationmultimedia.com/politics/Anti-coup-group-wants-treason-suit-against-PM-30265531.html> Accessed 

30 July 2015.  
15 Unofficial English translation, please see: ICJ, ‘Thailand: English translation of draft Constitution’ (2016), 

<www.icj.org/thailand-english-translation-of-draft-constitution/> Accessed 24 June 2016. 



Remarks: 

 

The sweeping, unchecked powers provided for in the 2014 Interim Constitution – 

confirmed by the 2017 Constitution - are inconsistent with the fundamental pillars of the rule of 

law, the separation of powers and human rights, including equality, accountability, and 

predictability of the law.  

The denial of access to justice and immunity from accountability for human rights 

violations provided for by Articles 47 and 48 is inconsistent with Thailand’s international 

obligations including under the ICCPR. Article 2 of the ICCPR guarantees that any person 

whose rights are violated shall have an effective remedy, notwithstanding that the violation has 

been committed by persons acting in an official capacity, and that such a remedy shall be 

determined by competent judicial, administrative or legislative authorities, or by any other 

competent authority provided for by the legal system of the State. The authorities are required to 

develop the possibilities of judicial remedy. 

During the Human Rights Committee’s 2017 review of Thailand, it asked Thailand to 

comment on: 1) the use of Sections 44, 47, 48 (Interim Constitution), and Section 279 (of the 

2017 Constitution); 2) the plan to review all NCPO and HNCPO orders and announcements in 

order to determine which ones should be revoked and which should pass into law; and 3) the 

involvement of the independent experts and civil society in the process. Thailand did not provide 

detailed replies to each question but stressed that all orders issued by the NCPO were “carefully 

reviewed with the aim of minimizing their impact on the enjoyment of civil and political rights.”  



In its Concluding Observations, the Human Rights Committee expressed its concerns 

about the interim Constitution and orders issued by the NCPO under Section 44 saying it was 

“particularly concerned about Section 44” and “also concerned about Section 279 of the new 

draft Constitution” and recommended Thailand, within one year,16 to review all measures 

adopted under the interim Constitution, “in particular Sections 44, 47, 48”, in light of its 

obligations under the Covenant, and in order to make sure that all measures to be adopted under 

the new Constitution, “including Section 279”, will be consistent with ICCPR. 

 

II. Martial Law, HNCPO Orders No. 3/2558 and 13/2559 

 

On 20 May 2014, two days before the coup, the military imposed nationwide Martial Law.17   

On 1 April 2015, nearly a year after imposing Martial Law nationwide, the NCPO lifted Martial 

Law from most provinces in Thailand, except in places where it was already imposed prior to 20 

May 2014.18 The Martial Law was replaced by the HNCPO Order No. 3/2558, later augmented 

by HNCPO Order No. 5/2558, which gives appointed military officers the same power the 

military has under Martial Law. On 29 March 2016, the Head of the NCPO also issued HNCPO 

Order No. 13/2559 which provides appointed military officers similar powers provided for in 

Martial Law and HNCPO Order No. 3/2558 for certain categories of crimes.  

                                                           
16 The Committee requested Thailand to provide information on the implementation of these recommendations 

within one year of the adoption of the Concluding Observations. 
17ICJ, ‘Thailand: authorities must revoke Martial Law, restore media freedom’ (2014) <http://www.icj.org/thailand-

authorities-must-revoke-martial-law-restore-media-freedom/> Accessed 20 May 2014. 
18 Martial law was already in force in 31 provinces and 185 districts of Thailand’s 77 provinces, including most of 

the provinces along Thailand’s border with Myanmar, Lao PDR, Cambodia, and Malaysia. The southern border 

provinces of Pattani, Yala, and Narathiwat, have a well-documented history of human rights violations.   

http://www.icj.org/thailand-authorities-must-revoke-martial-law-restore-media-freedom/
http://www.icj.org/thailand-authorities-must-revoke-martial-law-restore-media-freedom/


 

Currently, by invoking these orders, military officers have power, amongst others, to 

summon individuals to report or meet with local authorities on military bases, arrest, detain and 

search suspects (without warrants) and to hold them in places not officially recognized as places 

of detention for up to seven days, and to ban any political gathering of five or more persons. 

These orders are inconsistent, inter alia, with the rights to be free from arbitrary detention, 

freedom of expression, right to association and peaceful assembly, and the right to liberty and 

security of the person. 

 

Martial Law 

 

 Martial Law provides the military with superior powers over civil authorities. Section 15 

bis of Martial Law gives “the military authority” powers to arrest and detain any person up to 

seven days without a warrant for interrogation, in the discretion of military personnel, if there is 

a sufficient reason to “suspect that any person is the enemy or violates the provisions of this Act 

or the order of the military authority…” When the authorities exercise these powers they are not 

required to bring detainees before a court at any stage of their detention. 

Section 11 of the Martial Law grants military officers power to prohibit “any assembly 

and meeting”, and the “issuance, disposal, distribution or dissemination of any book, printed 

matter, newspaper, advertisement, verse or poem”. 

 



HNCPO Order 3/2558 

 

Pursuant to Section 6 of HNCPO Order 3/2558, in cases where, in the discretion of 

military personnel, “there is a reasonable cause to suspect” and “with appropriate evidence” that 

a person has committed four categories of crimes, including the offence of lese-majeste, offences 

against internal security, offences in violation of the law on firearms and offences in violation of 

NCPO’s announcements or orders, the military officers shall have the power to “summon such 

person to report to them for questioning or to give a deposition”  It also allows for the 

administrative detention of persons for up to seven days in a place not officially recognized as a 

place of detention, without charge. When the authorities exercise these powers they are not 

required to bring detainees before a court at any stage of their detention.  

Section 12 of the HNCPO Order prohibits the “unlawful assembly or political gathering” 

of a group of five or more persons for political purposes. Those who violate this order are liable 

to a term of imprisonment not exceeding six months or a fine not exceeding ten thousand baht, or 

both, unless permission has been granted by the Head of the NCPO or an authorized 

representative. 

 

HNCPO Order 13/255919 

 

                                                           
19 For more information, please see: ICJ, ‘Thailand: Human rights groups condemn NCPO Order 13/2016 and urge 

for it to be revoked immediately’ (2016) <https://www.icj.org/thailand-human-rights-groups-condemn-ncpo-order-

132016-and-urge-for-it-to-be-revoked-immediately/ > Accessed 5 April 2016. 

https://www.icj.org/thailand-human-rights-groups-condemn-ncpo-order-132016-and-urge-for-it-to-be-revoked-immediately/
https://www.icj.org/thailand-human-rights-groups-condemn-ncpo-order-132016-and-urge-for-it-to-be-revoked-immediately/


Pursuant to HNCPO Order 13/2559, military officials have the power to take action to 

prevent and suppress 27 categories of crimes20 against individuals they view as ‘influential 

figures’ whose behavior and actions “pose a dangerous threat to peace and order”, or “undermine 

the social and economic system of the country”. 

Section 4 of the HNCPO Order grants the military authority with the powers to 

authorizing the deprivation of liberty of the suspects for interrogation when, in their discretion, 

“there is a reasonable ground to suspect” and “with reasonable evidence”. Under this Section, the 

suspect can be held for up to seven days in a place that is not officially recognized as a place of 

detention without requiring that they be brought before a court. 

 

Remarks: 

 

The practice of detaining persons without charge and without habeas corpus is 

inconsistent with Thailand’s international obligations including under the ICCPR. Pursuant to 

Article 9 of the ICCPR, the deprivation of liberty is subject to certain conditions, and even 

initially lawful detention may later become arbitrary and contrary to law. To be considered 

lawful, such detention should never be arbitrary (Article 9(1)), information of the reasons must 

be given (Article 9(2)), anyone arrested or detained on a criminal charge shall be brought 

promptly before a judge and shall be entitled to trial within a reasonable time or to release - and 

the denial of bail should be the exception (Article 9(3)), court control of the detention must be 

                                                           
20 Including crimes against public peace, liberty and reputation, immigration, human trafficking, narcotics, and 

weapons. 



available (Article 9(4)) as well as compensation in the case of a violation of human rights 

(Article 9(5)).  

In its General Comment No.35,21 the Human Right Committee has stated that “the notion 

of “arbitrariness” is not to be equated with “against the law”, but must be interpreted more 

broadly to include elements of inappropriateness, injustice, lack of predictability and due process 

of law, as well as elements of reasonableness, necessity and proportionality.” Further, the 

detention of civilians in a place not officially recognized as a place of detention, including inside 

a military facility, is inappropriate, unreasonable, and unnecessary - and therefore arbitrary. 

The Human Rights Committee has repeatedly stated that persons detained for longer than 

48 hours without being brought before a judge is deemed to have been arbitrarily detained – any 

delay longer than 48 hours must remain absolutely exceptional and be justified under the 

circumstances.22  Article 9 of the ICCPR, which also applies to persons who are administratively 

detained, states that detainees must be brought “promptly” before a judge and are entitled to trial 

within a reasonable time or to release.23  

The requirement under international law that a detained person should be brought 

promptly before a court not only allows the detainee to challenge the lawfulness of the detention 

but also protects his or her physical safety by affording them the opportunity to raise any incident 

                                                           
21 Human Rights Committee, General Comment 35, Article 9 (Liberty and security of person), CCPR/C/G C/35 

(2014). 
22 UN Human Rights Committee, General Comment No. 35, CCPR/C/GC/35, para. 33. 
23 Concluding Observations of the Human Rights Committee: Jordan, CCPR/C/79/Add.35; A/49/40, paras. 226-244; 

Observations finales du Comité des droits de l’homme: Maroc, CCPR/C/79/Add.44, para. 21; Concluding 

observations of the Human Rights Committee: Viet Nam, CCPR/ CO/75/VNM, para. 8; Concluding observations of 

the Human Rights Committee: Cameroon, CCPR/C/79/Add.116, para. 19.  



of torture or other ill-treatment with the court and for the judge to observe the detainee’s physical 

condition. 

With regard to the right to bring proceedings for release from unlawful or arbitrary 

detention (habeas corpus), the Committee has held that such right “applies to all detention by 

official action or pursuant to official authorization, including…military detention, security 

detention, counter-terrorism detention, … and wholly groundless arrests ….and other forms of 

administrative detention.” 

The banning of public gatherings of more than five persons for political purposes is also 

inconsistent with Thailand’s international obligations including Article 21 of the ICCPR (right to 

peaceful assembly), which Thailand derogated from pursuant to Article 4 of the ICCPR. 

However, as also concluded by the National Human Rights Commission of Thailand (NHRCT) 

in its report dated 24 November 2015,24 the situation in Thailand did not constitute “a public 

emergency threatening the life of the nation”. In other words, the derogations from such Articles 

does not comply with the rationale and scope of Article 4 of the ICCPR and, as a result, the 

enforcement of any law that limits people’s human rights are measures that are inconsistent with 

Thailand’s obligations under the ICCPR.  

In its General Comment No 29, the Human Rights Committee stated that, “measures 

derogating from the provisions of the Covenant must be of an exceptional and temporary 

nature.” In the same General Comment, the Committee went on to state that, “a fundamental 

requirement for any measures derogating from the Covenant, as set forth in Article 4, paragraph 

                                                           
24 For the full report, please see: National Human Rights Commission of Thailand, ‘Report on the Civil and Political 

Rights regarding the Request to Consider Human Rights Situation After the coup’ (2015), 

<https://tlhr2014.files.wordpress.com/2016/06/nhrc-report.pdf> Accessed June 2016. 

https://tlhr2014.files.wordpress.com/2016/06/nhrc-report.pdf


1, is that such measures are limited to the extent strictly required by the exigencies of the 

situation [….] and [must reflect] the principle of proportionality”.25  

During Thailand’s ICCPR Review in 2017, noting that Thailand had not derogated from 

Article 9 of the ICCPR, the Committee asked Thailand to provide the legal basis for the practice 

of detention without judicial review in unofficial places of detention, including, in particular, 

with respect to those detentions conducted pursuant to the Interim Constitution and HNCPO 

Orders No. 3/2558 and 13/2559. The Committee also expressed their concern on the provisions 

under which individuals have been imprisoned for participation in unauthorized political 

gatherings of five or more persons, in particular Article 12 of HNCPO Order No. 3/2558, and 

stressed that the notion in General Comment No.35 on liberty and security of persons, which 

provides that “arrest or detention of punishment for the legitimate exercise of the rights as 

guaranteed by the Covenant (ICCPR) is arbitrary”.  

In its Concluding Observations, the Committee expressed concern about reports of the 

arbitrary detention of hundreds of individuals exercising their right to assembly and/or 

expression, and the practice of detaining, without charge and without habeas corpus, persons for 

long periods of time, and recommended that Thailand should (i) immediately release all victims 

of arbitrary detention and provide them with full reparation; and (ii) bring its legislation and 

practices into compliance with Article 9 of the Covenant, taking into account the Committee’s 

General Comment No. 35. 

In addition, the Committee was also concerned at the “excessive restrictions imposed on 

the freedom of peaceful assembly since the military coup of 2014, in particular the strict banning 

                                                           
25 Human Rights Committee, General Comment 29, States of Emergency (article 4), U.N. Doc. 

CCPR/C/21/Rev.1/Add.11 (2001). 



of any political gathering of more than five people” and “is particularly concerned about the 

arrest of hundreds of people for having organized or taken part in peaceful gatherings”. 

The Committee also urged Thailand to effectively guarantee and protect the freedom of 

peaceful assembly and avoid restrictions that do not respond to the requirements under Article 4 

of the Covenant. In particular, it should refrain from imposing detention on individuals who are 

exercising their rights and who do not present a serious risk to national security or public safety. 

 

III. NCPO Announcements 37/2557, 38/2557, 50/2557, and HNCPO Order 55/255926 

 

After the coup, NCPO Announcements No. 37/2557, 38/2557, and 50/255727 expanded the 

jurisdiction of military courts to certain offences, including purported violations of NCPO orders, 

national security crimes including a sedition-like offence, possession and use of war weapons, 

and the overly broad and vague crime of lèse majesté.28 As of December 2016, between 25 May 

2014 and 30 November 2016, at least 2,177 civilians were prosecuted in 1,716 cases in military 

courts located throughout Thailand, including 1,577 cases related to the possession and use of 

war weapons.29 

                                                           
26See also, ICJ, ‘Thailand: End prosecution of civilians in military tribunals’, <https://www.icj.org/thailand-end-

prosecution-of-civilians-in-military-tribunals/> Accessed 19 November 2014. 
27 TLHR, Martial Law and the Military Court: Civil and Political Rights in Thailand (22 May 2014-15 January 

2015) (2015), <http://humanrightsinasean.info/system/files/documents/TLHR%20report-

Civilians%20in%20Military%20court.pdf> Accessed 2 February 2015. 
28Office of the High Commissioner for Human Rights (OHCHR), ‘Thailand / Freedom of expression: UN expert 

recommends amendment of lèse majesté laws’ (2011), < http://bangkok.ohchr.org/news/Defaultpage2011.aspx> 

Accessed 2011. 
29ICJ & TLHR, ‘Joint Submission to the UN Human Rights Committee’ (2017) <www.icj.org/joint-submission-to-

the-un-human-rights-committee-by-the-icj-and-thai-lawyers-for-human-rights/> Accessed 13 February 2017. 



While the practice of prosecuting civilians before military courts is being phased out through 

HNCPO Order No. 55/2559, issued on 12 September 2016, the Order only applies to offences 

committed on or following the date on which the Order came into force and not to past or 

pending cases.30 As of December 2016, at least 416 civilian cases remain in military courts; and 

528 arrest warrants for individuals alleged to have committed crimes prior to HNCPO Order No. 

55/2559 remain valid,31 and therefore any persons arrested in the future on the basis of those 

warrants will be subject to proceedings before a military court. 

 

Remarks: 

 

The use of military courts to try civilians is inconsistent with international law and 

standards. Article 14 of the ICCPR provides that everyone shall be entitled to a fair and public 

hearing by a competent, independent and impartial tribunal established by law. However, the 

Thai military justice system is separate from the civilian justice system, accountable only to the 

Ministry of Defense which is responsible for its administration. This given rise to the concern on 

the independence of judges in military courts.32 In addition, at the military court of first instance, 

only one of the three adjudicators has to be a legally trained member of the Judge Advocate 

General Office. The other two must be commissioned officers.33 

                                                           
30 ICJ, ‘Thailand: ICJ welcomes Order phasing out prosecution of civilians in military courts but government must 

do much more’ (2016) <www.icj.org/thailand-icj-welcomes-order-phasing-out-prosecution-of-civilians-in-military-

courts-but-government-must-do-much-more/ > Accessed 12 November 2016. 
31ICJ & TLHR, ‘Joint Submission to the UN Human Rights Committee’ (2017) <www.icj.org/joint-submission-to-

the-un-human-rights-committee-by-the-icj-and-thai-lawyers-for-human-rights/> Accessed 13 February 2017. 
32 Art. 5, Act on the Statute of Military Courts (B.E. 2498). 
33Arts. 26 and 27, Act on the Statute of Military Courts (B.E. 2498). 



There are also reports that the right to a fair trial guaranteed by Article 14 of the ICCPR 

are not implemented during trials by the military courts. Based on the joint submission of the ICJ 

and TLHR to the Human Rights Committee in view of its review of the implementation of the 

ICCPR by Thailand, dated 6 February 2017, it stated that, in practice, numerous violations of the 

right to a fair trial and various “procedural irregularities” have taken place in military courts 

where civilians are being prosecuted, including, inter alia, “the passage of several months before 

a copy of the indictment is provided to an accused”; “the failure to make hearings accessible to 

the public in certain cases, including by an explicit order in lèse majesté cases or as a result of 

the fact that the court is located on a military base or because of the small size of the courtroom”; 

“refusal to allow the public to take notes”; “the conduct of inquiries and sentencing hearings in 

camera”; “the absence of stationed judges”; and “the long administrative delays due to the 

inability of military court personnel to process the sharp increase in the case-load”. 

The Human Rights Committee has determined that the use of military courts to try 

civilians will only be legitimate if “the regular civilian courts are unable to undertake the trials… 

[and] other alternative forms of special or high-security civilian courts are inadequate to the task 

and… recourse to military courts is unavoidable”.34 

In its General Comment No. 32, on Article 14, the right to equality before courts and 

tribunals and to fair trial, the Human Rights Committee has held that the trial of civilians in 

military courts may raise “serious problems as far as the equitable, impartial, and independent 

                                                           
34 Human Rights Committee, Madani v. Algeria, Communication No. 1172/2003, UN Doc 

CCPR/C/89/D/1172/2003 (2007), para. 8.7. See also: Human Rights Committee, Benhadj v. Alergia, 

Communication No. 1173/2003, UN Doc CCPR/C/90/D/1173/2003 (2007), para. 8.8; and Human Rights 

Committee, Akwanga v. Cameroon, Communication No. 1813/2008, UN Doc CCPR/C/101/D/1813/2008 (2011), 

para. 7.5. 



administration of justice”35 is concerned. International standards provide that military courts lack 

the competence, independence, and impartiality to prosecute civilians and in principle should not 

be used except in strictly exceptional cases.36 Resorting to military jurisdiction should be limited 

to military matters or personnel.37  However, in all cases, including the prosecution of military 

personnel, the jurisdiction of military courts should be set aside in favor of the jurisdiction of the 

ordinary courts to conduct inquiries into serious human rights violations such as extrajudicial 

executions, enforced disappearances and torture, and to prosecute and try persons accused of 

such crimes.38 

During Thailand’s ICCPR Review in 2017, the Committee asked what measures Thailand 

envisaged taking to transfer the remaining cases to the ordinary courts and to review the 

judgments handed down by the military courts to date. Thailand replied that there were several 

legal and procedural obstacles to this, i.e. “First, transferring cases was time-consuming and 

would not benefit the parties. Proceedings would have to start again from scratch, and suspects’ 

and defendants’ rights might be affected. Secondly, in some ongoing cases, a number of persons 

had already pleaded guilty and would thus be prosecuted twice for the same crime. Thirdly, there 

was no legal provision for the transfer of cases from military to civilian jurisdiction, which could 

lead to problems during the appeals process.” 

The Committee stated that despite the obstacles cited by Thailand, the transfer of cases to 

civilian jurisdiction would “arguably be advisable in the light of concerns regarding, inter alia, 

                                                           
35 Human Rights Committee, General Comment 32, CCPR/C/GC/32, para. 22. 
36 ICJ, ICJ welcomes UN expert report on military tribunals (2013) <www.icj.org/icj-welcomes-un-expert-report-

on-military-tribunals/> Accessed 29 October 2013. 
37 OHCHR, ‘Report of the Special Rapporteur on the independence of judges and lawyers’ (7 June 2012), 

A/HRC/20/19. 
38 UN Commission on Human Rights, Draft Principles Governing the Administration of Justice Through Military 

Tribunals (“Decaux Principles”), U.N. Doc. E/CN.4/2006/58 (2006), 13 January 2006, No. 9. 



the composition of military tribunals and an alleged failure to respect the right to counsel”. 

Thailand replied that military court procedures were in line with the Criminal Procedure Code, 

which guaranteed the right to a fair trial in accordance with international standards, and in 

practice, the Criminal Procedure Code applied in approximately 85% of cases, while in the 

remaining 15% of cases, where the defendants were military personnel, specific military 

procedures applied. The Committee requested additional information about measures to be taken 

to surmount the obstacles mentioned by Thailand regarding the transfer of all cases involving 

civilians from military to civilian courts, which does not appear to have been provided by 

Thailand. 

In its Concluding Observations, the Committee expressed concern about reports of 

hundreds of on-going cases and arrest warrants against civilians that remain to be adjudicated 

before the military jurisdiction, civilians who were convicted by military courts and did not 

enjoy the right of appeal when the alleged offences arose under the Martial Law, and reports that 

all guarantees provided for by Article 14 are not implemented during trials by the military courts, 

and recommended that Thailand should: (i) ensure that all trials before military courts are 

exceptional and take place under conditions that genuinely afford the full guarantee stipulated in 

the Covenant; (ii) take the measures necessary to accept transfer requests from military courts for 

offences committed prior to 12 September 2016; (iii) transfer all such pending cases to civilian 

courts; and (iv) provide the opportunity for appeal in civilian courts of cases involving civilians 

already adjudicated under military jurisdiction. 

 

 



Conclusion 

 

The new legal and constitutional framework put in place after the 22 May 2014 coup, in 

particular Articles 44, 47 and 48 of the Interim Constitution, Article 265 and 279 of the 2017 

Constitution, the use of Martial Law, HNCPO Orders No. 3/2558 and 13/2559, NCPO 

Announcements 37/2557, 38/2557, 50/2557, and HNCPO Order 55/2559, is inconsistent with the 

rights guaranteed by international laws binding on Thailand, including under the ICCPR and 

ignores the fundamental pillars of the rule of law, namely equality, accountability and 

predictability. Despite international pressure to repeal or amend these laws, and while 

international standards dictate that Thailand may not rely on provisions of its internal law to 

justify a failure to comply with its obligations under international law,39 much of the post-coup 

legal framework which is inconsistent with Thailand’s obligations under international law 

remains in place today.  It is now past time for Thailand to review this framework and amend or, 

where appropriate, repeal, all laws and NCPO orders and announcements, which are inconsistent 

with Thailand’s international human rights obligations. 

 

                                                           
39 Article 27 of the Vienna Convention on the Law of Treaties, adopted in May 1969 at the UN Conference on the 

Law of Treaties; see Human Rights Committee, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004), para. 4; Article 26 of 

the Vienna Convention on the Law of Treaties; General Comment No. 31. 


