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ABSTRACT 

 The recent economic growth of the international trade and commerce has drawn the attention in 

the creation and amendment of various international commercial arbitration laws, principles, and 

regulations. Like the “principle of party autonomy”, many well-recognized doctrines have 

emerged so far. This principle broadens the freedom of the parties to essentially determine laws, 

arbitrators, place of arbitration, etc. However, certain restrictive principles have been developed 

which limit its application. This paper mainly endeavours to portray a critical evaluation of such 

influences and bounds of the party autonomy focusing on the relevant laws.   
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I. INTRODUCTION 

During the 16th century, Charles Dumoulin, a French Scholar, claimed that the will of the 

parties was sovereign in case of contracts.1 This advancement is purported to be the origin of the 

concept of “party autonomy” principle providing a wide liberty to the parties of a contract to 

choose the law by which their contract is to be governed.2 It was recognized by the English Court 

for the first time in the Robinson3 case to determine the judicial enforceability of a contract.4 With 
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the passage of time, this principle has been recognized in most of the international arbitration laws, 

rules, and conventions simply as the guiding principle of the International Commercial Arbitration 

(ICA).5  

Various national legal systems of the common law and civil law countries,6 international 

arbitration institutions,7 and organisations8 adopted it to be exercised before and after the 

commencement of the arbitral proceedings accordingly.9 Likewise, the UNCITRAL Model Law on 

International Commercial Arbitration 1985 (UNCITRAL Model Law) recognized this principle 

when it was drafted.10 Very recently, the Arbitration Act 200111 of Bangladesh adopted this 

principle to be applied with a view to deciding the jurisdiction of the arbitral tribunals.12 It should 

be mentioned that this Act embraced the “severability” expression of the arbitration clause with 

the same effect of the principle of party autonomy.13 Whatever the form of expression is, it ensures 

freedom to the parties in relation to ICA to a greater extent. However, this principle itself may 

appear to be restricted on the grounds of “public policy” while a major challenge is to maintain 

the balance between the “autonomy of the parties” and “mandatory provisions” of applicable 

laws.14 Another emerging issue is the intervention of the Court to uphold “State sovereignty” by 

limiting the freedom of the parties.15 
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Taking into account the preceding propositions, the author divided this paper into four parts: 

Part I already familiarised the brief introduction of the party autonomy principle; Part II focuses 

on the critical evaluation of the ambits of this principle exercised in the arbitration process before 

and after the establishment of arbitration tribunal; Part III shows the assessment of the role of 

“public policy”, “mandatory rules” and “State sovereignty” as the limitations to the application of 

this doctrine in the ICA; and Part IV concludes the paper. For this purpose, the frameworks of 

party autonomy principle included in the UNCITRAL Model Law and the Arbitration Act 2001 

along with other relevant national and international instruments will be addressed where 

appropriate. 

 

II. AMBITS OF PART AUTONOMY PRINCIPLE IN THE ICA 

The ICA is a private resolution process made by contractual agreement between the cross-

border contracting parties with a view to resolving a dispute outside the Court.16 In this context, 

the application of the party autonomy principle comes into play to: appoint the arbitrators; choose 

the seat, and governing laws of the arbitration; select the experts as well as the language of the 

arbitration (if necessary), and prepare a schedule of conducting the arbitration process.17 In respect 

to the appointment of the arbitrators, the parties have the freedom to determine the number of the 

arbitrator(s), either sole or any uneven number, and procedure for choosing the arbitrator(s).18 

Regarding this, the UNCITRAL Model Law emphasizes that the nationality of an arbitrator shall 

not be any ground of his/her being appointed or rejected.19                 

As a reflection of the party autonomy principle, the parties can choose the place of 

arbitration.20 It should be mentioned that if the parties cannot reach any agreement to appoint the 

arbitrator(s), the arbitral tribunal,21 or other institution or authorized person22 can do the same. The 

parties can also agree on the powers of the tribunal to conduct the arbitration including the power 

                                                 
16 Margaret L. Moses, the Principles and Practice of International Commercial Arbitration (New York: Cambridge 

University Press, 1st ed., 2008) pp. 2-3.  
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to decide on the admissibility, relevance, materiality, and probative value of any evidence.23 In 

addition to that, the parties have the right to designate one or more experts or legal advisers to 

prepare the report(s) on certain technical issues to resolve their dispute.24          

Significantly, under the ambit of the party autonomy principle, the parties have the right to 

agree on the procedure of the arbitration process to be followed by the tribunal.25 This freedom 

indeed guarantees that the arbitral proceedings would be conducted in a fair and orderly manner 

free from the influences of any “uncommon local standard” on the arbitrators. It may be addressed 

that the parties’ right to or not to apply for “interim measure” under Article 9 of the UNCITRAL 

Model Law reflects the notion of party autonomy since this provision does not prevent the parties 

to make any agreement not to apply for an interim measure from a Court.   

Under the purview of Section 36(1) of the Arbitration Act 2001 of Bangladesh, the parties 

have the right to determine the applicable “rules of law” even unrelated to the source of the 

applicable “substantive law”.26 This right certainly extends to the freedom of choosing the rules of 

international commercial law, or the lex mercatoria relevant for resolving a dispute through the 

arbitration process. Interestingly, it is depicted in Section 36(2) of the said Act that when the parties 

would fail to choose any applicable substantive law, the concerned tribunal shall have the authority 

to apply the suitable “rules of law” case-by-case basis. It should be mentioned that this provision 

reduces the burden of using the “conflict of laws rules” enumerated in Article 28(2) of the 

UNCITRAL Model Law.27 

Nevertheless, Section 36(2) of the said Act requires that ‘[t]he arbitral tribunal shall decide 

in accordance with the terms of the contract taking into account the usages of the concerned matter, 

if any, for ends of justice.’ Hence, the purpose of applying the appropriate “substantive law” 

considering the terms of a particular contract is indeed to meet the requirements of the “ends of 

justice” which is, however, not mentioned in the UNCITRAL Model Law.  

At this instant, Article 28(4) of the UNCITRAL Model Law depicts that ‘[i]n all cases, the 

                                                 
23 The UNCITRAL Model Law, Article 19(1); See also, the EAA, Section 38(1); the ICSID Convention, Article 

41(2). These provisions give the parties only the right to bring any objection on the ground that the Tribunals lacks 

“jurisdiction” or “competency” to deal with the concerned matter. 
24 Ibid Article 26(1). 
25 Ibid, Article 19(1)  
26 Ibid, Article 28(1).  
27 Please note that this provision is identical to the Arbitration and Conciliation Act 1996, Section 28(1)(b)(iii); the 

ICC Arbitration Rules 1998, Article 17(1); the Netherlands Arbitration Act 1986, Article 1054(2); the Swiss Private 

International Law Act 1987 Article 187(1); the WIPO Arbitration Rules 1994, Article 59(a). 



arbitral tribunal shall decide in accordance with the terms of the contract and shall take into account 

the usages of the trade applicable to the transaction.’ From a careful reading of both the provisions 

of the respective laws, it is found that the UNCITRAL Model Law omits the condition of meeting 

“ends of justice” whereas the Act of Bangladesh omits to fulfil this requirement “in all cases”. As 

a justification of overlooking this in the Act of Bangladesh, it can be said that when the arbitral 

tribunals would be able to provide justice to the concerned parties otherwise than by considering 

the terms of a contract, the requirement needs not to be brought into the spotlight.    

 

III. LIMITS OF PARTY AUTONOMY PRINCIPLE IN THE ICA 

Over the past few years, many Courts uphold the principle of party autonomy keeping pace 

with the intentions of the legislatures of the “arbitration friendly” countries and reduce the 

threshold of restricting its application.28 Nonetheless, many scholars argue that the application of 

this principle should be subjected to the limitation of “public policy”, “State sovereignty”, and 

“mandatory laws” of the lex loci arbitri traditionally before and after the establishment and 

commencement of the arbitration tribunal and its process respectively.29 In relation to this outline, 

the grounds of restricting the scopes of this doctrine have been discussed the following: 

[A] Party Autonomy Principle and Public Policy 

The role of public policy is essentially three-fold: firstly, the freedom of the parties can be 

limited by the rule governing the arbitrability of the arbitration agreement; secondly, an award can 

be set aside if it violates the public policy; and finally, if the award infringes the public policy its 

recognition and enforcement can be refused.30 At this point, there is arguably general tendency of 

the States to reduce or even abolish the limits of public policy under the international arbitration 

to a minimum extent due to the absence of its universally accepted determining threshold.31  

Various national legal systems and Courts define it mostly considering the public interest 

and morality of particular country case-by-case basis. For instance, in the Egerton32 case, the 
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House of Lords described “public policy” as ‘[a] principle of law which holds that no subject can 

lawfully do that which has the tendency to be injurious to the public or against public good’.33 

Later, in the Peh Teck Quee34 case, the Singapore Court of Appeal interpreted public policy 

referring to the contract and its enforcement instead of the choice of law itself.35 This obiter dictum 

infers that the parties are free to govern their arbitral agreement unless the contract itself or its 

enforcement is in contrast with the public policy.  

Recently, in the Thomas36 case, the US Court of Appeals (11th Circuit) did not hesitate to 

draw the line of limitation of party autonomy to maintain the “equality and fairness” between the 

contracting parties.37 This decision requires putting a limitation on party autonomy even in the 

selection of the dispute resolution process, at least in the US, under the guise of maintaining equity 

and fairness.  

Consequently, it is understood that public policy is an essential ground to select the 

arbitration process and refuse the recognition or enforcement of the arbitral award. It is also clear 

that such power could be exercised by both the Court and the arbitral tribunal. Nevertheless, the 

International Law Association (ILA) resolute in April 2002 to interpret the concept of public policy 

narrowly in the international arbitration adopting purportedly the international standard of public 

policy.38 This standard requires that the scope of party autonomy can be restricted on the ground 

of public policy only if the “fundamental principle” of the concerned State is violated.39 

In respect to the standard of public policy to be followed in enforcing contracts in 

Bangladesh, the restrictions, inter alia, given in the Contract Act 187240 may be referred. For 

illustration, certain agreements are expressly declared as void under the said Act such as 

agreements in which part of consideration or object is unlawful;41 agreements made without 
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consideration;42 agreements made in restraint of marriage,43 trade,44 legal proceedings;45 uncertain 

agreements;46 wagering agreements;47 agreements contingent on impossible events;48 and 

agreements to do impossible acts49. 

Along with the foregoing provisions included in the Contract Act 1872, the Arbitration Act 

2001 introduces certain mandatory provisions in the interests of public policy, regarding the 

limitation period(s) to initiate an arbitral proceeding, the form of an arbitration agreement, 

appointment and termination of the arbitrators, arbitrability of a dispute, challenge of arbitral 

award etc., which have been addressed in detail in the following discussion.   

[B] Party Autonomy Principle and Mandatory Provisions   

Under the purview of the party autonomy principle, the contracting parties have a broad 

freedom to construct an arbitration agreement of their choice, whether ad hoc or institutional 

arbitration. However, such freedom of the parties is subjected to many “mandatory rules” including 

a principal pre-requisite i.e. the arbitration agreement must be valid as per the law governing the 

substantive contract.50 Often the mandatory provisions in arbitration create conflicts of interests 

between the States, or States and individuals or organizations because there may be contradictory 

mandatory laws in the concerned States.51  

Generally, the law governing the arbitral procedure must be in compliance with the rule of 

the lex arbitri, the place of the seat of arbitration.52 Hence, some UNCITRAL Model Law provisions 

are mandatory which parties are not allowed to exclude or modify such as Article 18 of the 

UNCITRAL Model Law provides that each contracting party shall be treated equally and given 

opportunity to represent their case.53 It should be mentioned that the mandatory rules or laws may 

vary from jurisdiction to jurisdiction and reflect each State’s “economic, social, and/or political 
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wellbeing”.54 Not only that, the mandatory laws which are inconsistent with the well-recognized 

public policy must be inapplicable as a restriction of the party autonomy principle.55 

In the question of the nature of the mandatory rules or laws, there is absolutely no doubt that 

both the procedural law and the substantive law are included within the realm of the same.56 

Nonetheless, even if the parties choose the law(s) as per the party autonomy principle, such law(s) 

may not be absolutely welcomed by the arbitral tribunal. In other words, the mandatory laws are 

applicable only where the same are relevant with the lex loci contractus for determining the 

enforceability of a contract.57  

The Arbitration Act 2001 of Bangladesh entailed certain mandatory provisions in its 

application for the proceedings of an arbitral tribunal. To begin with, the “limitation period” under 

the Limitation Act 190858 for a civil suit is also applied by the arbitrators which vary from one to 

three years calculated from the date of arising the cause of action.59 As regards the form of contract, 

it is required that the arbitration agreement made either as an “arbitration clause” in a contract or 

a “separate agreement” must be in “writing”.60  

Before the commencement of the arbitration, the arbitrators have the freedom to decide the 

number of the arbitrators who must be “independent and impartial” in conducting the arbitration 

process and providing award(s).61  On the other hand, if an arbitrator becomes ineligible for being 

appointed or his/her impartiality and independence are reasonably questioned, he/she must not be 

appointed as an arbitrator.62 After the commencement of the arbitral proceedings, an arbitrator has 

to be removed for being unable to continue an arbitral process without any delay or reasonably 

questioned for becoming partial and corrupted.63 

Besides, when one of the parties to an arbitration agreement initiates Court proceedings 
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55 Pierre Mayer, 'Mandatory Rules of Law in International Arbitration' (1986) 2 Arbitration International 274, 280; 

Serge Lazareff, 'Mandatory Extraterritorial Application of National Law' (1995) 11 Arbitration International 137, 

138; Barraclough and Waincymer (n 2), 219. 
56 Ibid (Mayer), 275. 
57 Banks McDowell, ‘Party Autonomy in Contract Remedies’ (1977) 57 Boston University Law Review 429, 435. 
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contravening the concerned arbitration clause, based on the objection of the other party, the Court 

must refer the parties to arbitration if the arbitration agreement is primarily valid.64 Finally, the 

parties have the freedom to challenge an award of arbitration but the grounds are limited to the 

invalidity of the arbitration agreement under the relevant law; incapacity of one of the parties to 

the arbitration; lack of proper notice of appointing arbitrators to one of the parties, or failure to 

present their case; and exceeding the jurisdiction of the tribunal to give award.65  

[C] Party Autonomy Principle and State Sovereignty 

The question of predominant conflict between the party autonomy principle and State 

sovereignty arises because the Courts often consider the arbitration as a threat to their jurisdiction 

and violation of the sovereignty and public policy of the States.66 In respect to the role of the Courts 

into the arbitration process, many scholars argue that the Courts should not interfere in the 

arbitration process parroting that ‘you have made your bed so you must lie in it’.67 Since the parties 

agree to solve their problems by the arbitration mechanism confirming the autonomous principle, 

the Courts should not bother the parties.  

On the other hand, some other scholars emphasis on that the ‘nanny knows best’ addressing 

that the Court who will ultimately decree and decide all the issues as the ultimate power belongs 

to the Courts to impose their own principles and values on the arbitration.68 Hence, it is perceived 

that there is still a controversy as to when the Courts should intervene in the arbitration process, 

more rigorously whether the Courts should intervene at all. 

To respond to this concern, in the Volt Information Science69 case, the US Supreme Court 

recognised the importance of party autonomy principle included in the Federal Arbitration Act 

1925 (FAA). The Court depicted that the FAA would simply enforce the terms of the private 

agreements to arbitrate confirming the party autonomy principle whereas the Court would ensure 

that the private agreements to arbitrate have been enforced as per their terms.70 In the Vita Food 
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65 Ibid, Section 43. 
66 Egbedi Tamara, ‘An Analysis of the Effect of Public Policy on Part Autonomy in International Arbitration’ (2008) 

cited from Sunday A. Fagbemi, ‘The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or 

Reality?’ AFE Babalola University Journal of Sustainable Development Law & Policy 222, 236. 
67 R H Christie, ‘Arbitration Party Autonomy or Curial Intervention: The Historical Background’ (1994) 111 South 
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69 Volt Information Science, Inc. v Board of Trustees of Leland Stanford Junior University (1989) 489 US 468,479; 

See also, Scherk v Alberto-Culver (1974) 417 US 506, 510-511. 
70 Ibid, available at <https://supreme.justia.com/cases/federal/us/489/468/case.html> accessed on 2 April 2017.  



Products71 case, Lord Wright very lucidly pointed out that in terms of choice of law if the parties 

made the choice in “good faith” complying with the “public policy”, the decision of the parties is 

regarded as conclusive even if the chosen law is not related to the parties or the transaction.72 

The New York Convention73 is the most substantial treaty in relation to the ICA which is 

especially concerned with the implementation of foreign awards.74 This Convention recognises the 

“party autonomy” doctrine in the written agreement between the parties except for situations where 

it conflicts with the “public policy”.75 In order to harmonise the enforcement of the arbitral awards, 

the UNCITRAL Model Law came to reform the New York Convention. Article 19(1) of the 

UNCITRAL Model Law provides that to conduct the arbitral proceedings, the parties are entitled 

to agree on the procedure which should be followed by the arbitral tribunal76 and thus, no Court 

should intervene except where permitted under the said law.77 

Nevertheless, the awards made according to the direction of the parties would be refused to 

enforce if found in contrast with the public policy.78 Following this, in the Mastrobuonu79 case, the 

US Court of Appeals (7 Circuit) held that although the parties are free to determine the rules and 

procedure of their arbitral agreement, the “public policy” ground of limitation must be 

considered.80 Moreover, it is required that the parties should obey even the unfair outcome of the 

arbitration on the basis of the principle of pacta sunt servanda.81  

Hence, it is certain that albeit there is a prevalent debate on the conflict between the principle 

of party autonomy and State sovereignty, the Court’s intervention is permitted, limiting the party 

autonomy principle, based on the circumstances of each dispute and applicable laws to keep pace 

with the recent trends in the field of ICA. Thus, there is no doubt that the parties sometimes need 

to divorce the party autonomy principle for upholding State sovereignty. 
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74 Redfern (n 5), 81. 
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77 Ibid, Article 5. 
78 Patrick J. Borchers, ‘Categorical Exceptions to Party Autonomy in Private International Law’ (2007-8) 82 Tulane 

Law Review 1645, 1651; Thorndon (n 50), 258. 
79 Mastrobuonu v Shearson Lehman Hutton, Inc., (1995) 514 US 52, 55.  
80 Ibid, available at <https://supreme.justia.com/cases/federal/us/514/52/> accessed on 10 April 2017. 
81 Ibid; See also, Thomas G. Ryan, ‘Reasonable Relation and Party Autonomy under the Uniform Commercial 

Code’ (1979-80) 63 Marquette Law Review 219, 225.  



IV. CONCLUSION 

To sum up, the principle of party autonomy plays a great role to ensure freedom of the parties 

of the ICA which ultimately encourages the traders to enter into contracts even going beyond their 

territorial borders. This principle ensures the liberty of the parties of arbitration to determine the 

laws and rules applicable in the arbitral process, number of arbitrators, the seat of the arbitration, 

powers of the tribunal, schedule of conducting arbitral proceedings and pronouncing award(s) and 

so on. Nevertheless, this doctrine is considerably qualified since the most crucial ground of 

restricting its magnitude is the public policy. In conjunction with this ground, two other factors 

have been emerged related to the possessions of mandatory rules of laws of a particular 

jurisdiction, and intervening power of the Courts exercised when it is found that this principle is 

threatening the State sovereignty by restricting the powers of the judges. It is significant to mention 

that like many other countries, Bangladesh included this principle within its 2001 Act considering 

the needs of the advancement of the international commerce around the world. The legal 

implications of this principle are quite parallel to the effects of the UNCITRAL Model Law with a 

little differences as explored in this paper.        

 


