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ABSTRACT 

ALSA (Asian Law Students’ Association) Academic Journal is an 
academic forum for discourse on key legal issues in Asia. This annual 
publication comprises of Asian Journal of Legal Studies and ALSA Law 
Review, as well as law review articles from other respected law student 
associations, which are dedicated to broaden the perspectives of legal 
studies among Asian countries. Based on the ALSA 4 Pillars, this 
academic forum serves it purposes in terms of being legally skilled, and 
to understand and appreciate diversity by sharing perspectives through 
exchange of informations among law students.  

The Asian Journal of Legal Studies provides interested readers with 
reliable peer-reviewed scholarly journals from law professors, legal 
practitioners and law students in Asia. The Journal’s collections cover a 
wide range of legal subjects and hot button issues in Asian countries. 
Each year, the Asian Journal of Legal Study publishes a volume 
comprising of one to two issues.  

The ALSA, ELSA, AUSLA Law Review is a compendium of law reviews 
aimed at current legal issues that spark international interests within 
Asian and European countries, as well as Australia, respectively. It serves 
as a platform for legal minds to discuss their lines of thinking and assess 
the status quo of the recent legal reforms.The publication seeks to reflect 
the contributor’s collective knowledge and views of contemporary issues 
happening in Asia.  

The whole academic journal reflects a diversity of methodological 
approaches used in legal research, including, but not limited to, the 
historical, comparative, doctrinal method, as well as empirical studies. 
Thus, both platforms above are intended to become a place for curious 
legal scholar all over Asia to speak their minds & expand their knowledge 
in regards of legal issues that is happening within the region.  

All collections of ALSA Academic Journal, including the  Asian Journal 
of Legal Studies and ALSA Law Review, are accessible through online 
sources and printouts are also available for ALSA affiliates.  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FOREWORD FROM PRESIDENT 

Dear Readers, 

In your hands are the year-end fruits and efforts of ALSA International 
Board’s Academic Publication Department. We work around the clock to 
bring to you the most relevant Law Review and AJLS yet. Allow me to 
present you, the Academic Publication Journal of ALSA Year 2017/18 on 
behalf of the entire ALSA community. 

In our Annual Journal, we collaborate with various organizations and 
legal scholars to bring together the most well-written piece of write-up, 
vetted by legal scholars and peer-reviewed by our competent Editorial 
Board. With the Editorial Board being mentioned, I cannot thank them 
enough from spearheading publication projects after projects—both 
existing and brand-new initiatives. They are indeed a congregation of 
extraordinary, student-rising stars from various jurisdictions; adding 
exotic spices to our Journal. 

We strive for the betterment of our organization, and this Journal is the 
testaments of our effort. I would like to take this opportunity to thank all 
parties who have contributed to this meaningful project, especially the 
Director of Academic Publication and our very own Vice President of 
Academic Activities. 

I hope that you enjoy the ride and happy reading. 

 
ALSA Always Be One! 

Prin Laomanutsak 

President 
Asian Law Students’ Association  
International Board 2017/18  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FOREWORD FROM  
VICE PRESIDENT OF ACADEMIC ACTIVITIES 

Welcome to the ALSA Academic Journal, readers!  

The Asian Law Students’ Association (ALSA), is proud to present ALSA 
Academic Journal 2018. As the field of law is heavily based on research 
and writing, ALSA has created both the ALSA Law Review and Asian 
Journal of Legal Studies (AJLS) as flagship publications to provide 
students an opportunity to present their legal writing skills as well as to 
increase their knowledge on interested legal fields.  

As an association with members from 16 National Chapters (Brunei 
Darussalam, China, Hong Kong, Indonesia, Japan, South Korea, Laos, 
Macau, Malaysia, Myanmar, Philippines, Singapore, Sri Lanka, Taiwan, 
Thailand, Vietnam) we are proud to present a collection of articles from 
different jurisdictions, allowing readers to understand the law through a 
diverse perspective.  

This year, we invite you to join us in a journey through ALSA Law Review 
articles written by students from over 10 National Chapters on the ever 
popular topic of Alternative Dispute Resolution.  
Explore the different legal fields and jump along different jurisdictions 
through our collection of AJLS articles written by legal scholars and 
professionals.  
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Lastly, I would like to thank every single contributor for their kindness in 
allowing us to publish their articles in our Journal and for the hard work 
they had put in to their article. I would also like to say a special thank you 
to my Director of Academic Publications and the Editorial Board for their 
continuous effort and hard work in to making this Journal a reality.  

ALSA Always be One! 

Irene Ittisarnronnachai 

Vice President of Academic Activities 2017-2018  
Asian Law Students’ Association  
International Board 2017/18  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FOREWORD FROM  
DIRECTOR OF ACADEMIC PUBLICATION 

It is my utmost honor and privilege to welcome you to the First Volume 
of The ALSA Academic Journal, the preeminent compilation of the Asian 
Law Students’ Association (ALSA) Academic Publications, comprised of 
the Asian Journal of Legal Studies, as well as Law Review articles of 
thirteen ALSA National chapters, as well as law review articles from 
highly respected regional law student associations: The Australian Law 
Students’ Association (AUSLA) and European Law Students’ Association 
(ELSA). 

From my vision for the Academic Publication Department of ALSA, this 
newly established ALSA Academic Journal aims to further advance and 
connect the International Law Student fraternity of Asia with the global 
community, with both the respective law students’ association of Europe 
and Australia, as well as the international scholarly society. With the 
publication of this journal, I aspire to further bridge the law student 
communities of Asia, Europe, and Australia, and promote academic 
publication among law students. 

The First Volume ALSA Academic Journal would not have come to 
fruition without the contributions of our supporters, therefore I would like 
to offer them my most sincere gratitude, especially to Tilleke & Gibbins 
for supporting us, our distinguished senior consultants (Professor 
Phijaisakdi Horayangkura, Ms. Anne Coulon-Rana, Mr. Hop Dang, and 
Mr. Md Pizuar Hossain) for offering their expertise and insight, our 
thirteen ALSA National Chapters for contributing ALSA law review 
articles, ELSA and AUSLA respectively for submitting law review 
articles, and AJLS contributors for contributing legal articles, 

Additionally, I would like to express my deepest appreciation for the 
members of my editorial board for their commitment towards the 
Academic Publication Department. Their hard-work and dedication has 
ensured the completion of this journal, thus I am profoundly thankful for 
their contribution. 
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Lastly, I would like to personally thank my family, friends, and 
colleagues, for their support throughout the performance of my duties as a 
director of ALSA. Without further ado, I sincerely hope you enjoy the 
fruits of our year-long labour, and wish you the very best of luck in your 
future endeavors. 

ALSA, Always Be One 

!  

Aleron Laoboonchai 

Director of Academic Publication  
Asian Law Students’ Association  
International Board 2017/18 
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FOREWORD FROM TILLEKE & GIBBINS 

As the legal systems of Southeast Asia continue to become more and 
more sophisticated, and as relations between Southeast Asian nations 
grow stronger and stronger, the importance of collaboration and 
knowledge sharing between legal professionals in ASEAN has become 
more important than ever before. 

This is especially true of law students and aspiring legal professionals. 
While commercial and professional awareness has always been a 
hallmark of a good law student, the meteoric economic growth of 
Southeast Asia, and its huge continuing potential, has made a thorough 
international understanding of legal developments a vital part of the 
Southeast Asian law student’s CV. Put simply, staying abreast of news 
and developments from the legal professions of neighboring countries, as 
well as your own, at this vital stage of your career, can mean the 
difference between a good local career and a groundbreaking 
international one. Reading (or, even better, contributing to) a strong peer-
reviewed academic journal is an exceptional way to build your regional 
knowledge and your professional profile. We would encourage all ALSA 
members to pay close attention to the articles in this volume and build on 
them by discussing these exciting developments with your colleagues in 
other jurisdictions. We certainly will be. 

We have worked with ALSA on a number of initiatives and projects since 
their establishment in 2013, and we have consistently been impressed 
with the young academic and professional talent which they help to foster 
and develop across the region. It is perhaps no surprise then that several 
of our offices across Southeast Asia are also proud to have hosted ALSA 
members and alumni as interns, many of whom have now gone on to join 
us as some of our most promising junior associates.  

For these reasons, Tilleke & Gibbins is very proud to sponsor the Asian 
Law Students’ Association annual omnibus of the Asian Journal of Legal 
Studies. 
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THE HOLDING COMPANY STRUCTURE: BALANCING 
CHAEBOL AND MINORITY SHAREHOLDER INTERESTS 

Yong Bum Lee  *

Since the Asian Financial Crisis of 1997, the South Korean law has 
consistently allowed and promoted the establishment of holding company 
structures. The holding company structure facilitates investments and 
divestitures, simplifies external contributions, and increases transparency 
in corporate governance. On the other hand, a typical holding company 
transition concentrates control in the hands of chaebol families, raising 
concerns regarding minority shareholder interests. This paper explores 
how the legal landscape, business considerations, and diverging 
incentives benefit chaebols at the cost of minority shareholders and sets 
forth suggestions to better balance the promotion of holding company 
structures and protection of minority shareholder interests.  

 J.D., Harvard Law School (expected 2019); B.A., Business Administration, *

Yonsei University (2016). I am grateful to Professor Jesse M. Fried for his 
guidance. All errors are my own.
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INTRODUCTION 
In South Korea, corporate governance scholars approach their calling 
from a different angle to their counterparts in the United States. Corporate 
governance scholars in the United States and the larger West frequently 
ask how to better align management with ownership interests, and more 
recently, the proper role of activist and institutional shareholders. While 
underlying themes overlap, South Korean corporate governance 
challenges are often framed as protecting minority shareholder interests 
from the conduct of the founding family, frequently referred to as 
“chaebols.”  1

Economic context has a strong influence on the definition of corporate 
governance challenges. The South Korean narrative of transformative 
industrial growth started soon after World War II, which left the country 
in ruins. The South Korean government executed “guided capitalism,” in 
which the government channeled private sector activity towards selected 
export-oriented industries.  The government exerted influence primarily 2

by controlling the allocation of financial resources: after seizing power 
through a coup in 1961, President and former Army General Park’s 
regime nationalized all South Korean banks, resulting in government 
control of institutional credit.  The nationalized banks served as both a 3

carrot and a stick. On the one hand, the government channeled 

 Chaebols are families that amassed incredible wealth by founding and operating 1

conglomerates based in South Korea. Well-known examples are families of the 
Samsung Group, Hyundai Group, SK Group and LG Group. One of the most 
notable features of the South Korean economy is its concentration of economic 
power in chaebols. For example, revenue of the 10 largest chaebols accounted for 
67.8% of South Korea’s GDP, as of 2017. Rachel Premack, South Korea’s 
Conglomerates, Sage Business Researcher, (August 21, 2017).

 Michael Patrono and Murat Doral, ‘Chaebol and Korea’s Industrial Finance’, 5 2

Journal of Global Initiatives: Policy, Pedagogy, Perspective 87 (2010). I use the 
term “government” throughout this paper to refer to concerted efforts of the 
executive and legislative branches of South Korea. Concerns relating to 
separation of powers are not within the scope of this paper.

 Id. Privately owned commercial banks were re-established in the mid-1980s.3
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institutional credit to export-oriented industries such as heavy and 
chemical productions, meaning that companies that diverted from this 
government agenda did not have access to credit. On the other hand, the 
government awarded favorable terms of credit to the companies that 
conformed to its agenda. Almost all of today’s South Korean 
conglomerates began operations in one of such export-oriented industries 
during this period, under government sponsorship. 

The government’s sponsorship of companies in selected industries did not 
end here, as the growing South Korean companies were facing stiff 
competition from abroad. To allow these companies to grow in size and 
compete against established foreign enterprises, the government instituted 
import barriers and, more importantly, laws that allowed circular 
corporate contributions.  The allowance of circular contributions was 4

critical to achieving chaebols’ growth and conglomeration. To illustrate, 
take Company A founded by Ace, a first generation chaebol. Chaebol Ace 
owns 51% of Company A shares, and Company A has $100 of capital. 
Ace effectuates Company A’s $50 participation in a newly formed 
Company B’s stock issuance so that Company A now owns a controlling 
stake in Company B. Similarly, Ace effectuates Company B’s $30 
participation in a newly formed Company C’s stock issuance so that 
Company B now owns a controlling stake in Company C. Finally, 
Company C participates in an increase in capital by Company A by 
contributing $10. The result here is that Company A’s capital increased by 
$10 without any real contribution, as the $10 originated from Company 
A, moved through Companies B and C, and returned. Ace has also struck 
gold because Ace now controls not just Company A, but also Companies 

 Jong Tae Lee, ‘The Origins and Corporate Governance of Chaebols’, Sisain 4

News (September 2, 2014), http://www.sisain.co.kr/?
mod=news&act=print&idxno=21124.
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B and C.  Because Companies A, B and C theoretically have $190 of 5

capital while there is only $100 of real capital, bankruptcy of one 
company can initiate a domino effect. 

At a basic level, most modern South Korean conglomerates are 
outgrowths of the late twentieth century circular contributions described 
above. A salient feature of these conglomerates is that ownership and 
management are not separated.  The impact that this management 6

structure has on companies’ performance is unclear. While an external 
manager will often bring more expertise and rationality, an owner-
manager may take a longer-term view.  From a minority shareholder 7

perspective: an owner-manager is a shareholder by definition and will 
want to maximize shareholder value, but she is also a shareholder of other 
companies in the conglomerate and may create more value for herself by 
transferring wealth. What role does the holding company structure play in 

 Note that chaebol Ace’s interest in Company A increases due to the final capital 5

contribution by Company C. Ace now controls 54.55% of Company A, while 
starting with only 51%. Furthermore, up until the Asian Financial Crisis of 1999, 
the South Korean government also allowed mutual contributions where two 
companies contribute capital to each other. Mutual contributions are simply 
circular contributions with only two nodes, making the hypothetical transaction 
easier, more effective and less time consuming from chaebols’ perspective.

 Notwithstanding the example of chaebol Ace, it is simply not feasible for one 6

family (and related persons) to have absolute control over a conglomerate by 
owning more than 50% of shares. Nonetheless, chaebols do exert control over 
their conglomerates with substantial shares. For example, in 2017 the Chaebol 
families of the 10 largest conglomerates in South Korea owned only 2.5% of 
conglomerate shares, on average. However, they exercised control over 58.3% of 
shares. In the context of ownership vis-à-vis management, ownership refers to 
the shares that chaebols actually own. See infra note 63.

 See Kyungmook Lee and Ji Hwan Lee, ‘Corporate Governance Structure of 7

Korean Companies’, 14 Labor Relations Journal 57 (2003); see also Ah Ri Kim, 
‘Owner Management and Professional Management Performance Comparison’, 
Maeil Economy News (December 2, 2009), http://news.mk.co.kr/outside/
view.php?year=2009&no=620623 (Presenting evidence that owner-managed 
companies in South Korea outperformed companies managed by professionals 
by 10.93%, from 1993 to 2005).

!6



this struggle? 

I. THE HOLDING COMPANY STRUCTURE 
To be sure, the incredible success of chaebols played an integral part in 
South Korea’s explosive economic growth in the late twentieth century. 
Perhaps for that reason, it is rarely suggested that chaebols be ousted 
from management and replaced by external managers. This attitude may 
also reflect fear of economic downturn, which would inevitably follow 
the failure of conglomerates. In any case, the holding company structure 
is often discussed as a step forward, towards harmonizing the interests of 
chaebols and other shareholders. 

I.A. HISTORY AND NATIONAL POLICY 
Holding companies are a recent phenomenon in South Korea. In 1986, 
the Monopoly Regulation and Fair Trade Act (“Fair Trade Act” or 
“FTA”) was amended to prohibit the establishment of holding 
companies. This change reflected the growing concern that holding 
company structures could facilitate and accelerate the concentration of 
economic power.  Some scholars argue that the Japanese Antimonopoly 8

Act’s prohibition on holding companies served as a model for this change, 
as four conglomerates dominated Japan’s economy and South Korea 
seemed to move towards this structure.  9

 Soo Jin Eom, ‘Status and Case Study of Domestic Holding Company Structure 8

Transformations’, 75 Corporate Governance Review 30 (2014).

 There were important differences between chaebols and Japanese 9

conglomerates, commonly referred to as “zaibatsu.” Crucially, zaibatsus 
developed around internalized banks, allowing them to source their own capital. 
Chaebols initially relied on the government for credit because the government 
nationalized all banks. In addition, zaibatsus developed under a holding company 
structure while Chaebols formed an intertwined web of capital contributions that 
did not resemble a pyramid. During the allied occupation of Japan after World 
War II, the United States led the liquidation of zaibatsus to democratize Japan’s 
economy. Inclusion of a provision in Japan’s Antimonopoly Act prohibiting 
holding companies was a similar effort. Japan repealed this provision in 1997.
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The Asian Financial Crisis of 1997 tested the financial strength of South 
Korean conglomerates, and many failed. Under the government’s 
favorable credit terms and domestic protection, chaebols had made poor 
and aggressive investment decisions; the phantom nature of chaebols’ 
capital also accelerated the crisis.  As a result, many chaebols faced the 10

need for divestiture through mergers & acquisitions and restructuring. To 
facilitate this process, the government amended the FTA in 1999 and 
2000 to allow the establishment of holding companies under specific 
conditions.  The South Korean Fair Trade Commission (“FTC”) 11

justified this change by explaining that the holding company system helps 
the divestiture of non-core businesses, promotes mergers & acquisitions 
across conglomerates of different cultures and simplifies external capital 
contributions, among other benefits.  Since then, government policy has 12

moved gradually and continuously towards relaxing restrictions related to 
establishing holding company structures.  13

 Patrono and Doral, supra note 3.10

 Some scholars argue that the South Korean government also modeled this 11

change after Japan’s repeal of its prohibition on holding companies in 1997. 
Japan repealed its prohibition under the rationale that holding companies are 
unlikely to be used to establish conglomerates moving forward, that corporations 
should have the option to benefit from the positive aspects of holding company 
structures, and that anti-monopoly regulation can be selectively enforced against 
holding companies resulting in excessive market power concentration. Byung 
Gwon Kim, ‘Chaebol Reform and Holding Company Structures’, Saesayon 
Briefing (2012).

 Id.12

 Two major policy (and resulting legal) changes are representative of this trend. 13

First is, of course, the change to allow the establishment of holding companies in 
1999, following the Asian Financial Crisis. The second major change took place 
in 2007, when the relevant requirements were significantly relaxed. For example, 
the debt-to-equity ratio ceiling for the holding company was raised from 100% to 
200%, while the subsidiary company shares holding requirement was lowered 
from 30% and 50% to 20% and 40% for public and private subsidiaries, 
respectively. The specific legal requirements relevant to holding companies are 
discussed in more detail below. See discussion infra Part I.B.; see also note 24.
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Despite the government’s efforts to promote the holding company 
structure, many chaebols are still reluctant due to the complex process 
and high costs associated with the transition. The LG Group’s successful 
transformation after a three-year effort culminating in 2003 demonstrated 
feasibility, but this is not representative of chaebols’ sentiments. As of 
2016, only eight of twenty-seven chaebol conglomerates, as defined by 
the FTC, had transitioned into holding company structures.  However, 14

the government’s efforts have had a more meaningful impact from a 
broader perspective considering both chaebol and non-chaebol 
companies. The total number of holding companies in South Korea has 

 Hoon Kil Choi, ‘Only Eight Chaebols Transition to Holding Company 14

Structure…Policy ‘Not Effective’’ E-Daily News (November 2, 2016). 
The FTC defines conglomerates as a group of companies that have total assets of 
and above KRW 10 trillion and are effectively controlled by the same person 
(and related persons). The control requirement can be satisfied by meeting any of 
the following: 
● Shares held: largest shareholder with 30% or more voting power 
● Exercise of control: person elects half of board members, person substantially 

impacts core business decisions, two companies share board members or 
other key personnel, or business dealings indicate that two companies are 
parts of a larger conglomerate 

The FTC raised the asset requirement from KRW 5 trillion to 10 trillion in 2016. 
Fair Trade Act Enforcement Ordinance, Art. 3 Para. 1-2 (R.O. Korea).
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approximately doubled from 2010 to 2017, growing from 96 to 193.  15

I.B. THE LAW 
Under the South Korea law, a holding company is defined as a company 
that controls the business of subsidiaries through the holding of shares as 
its main business, where the President is to determine an asset base 
requirement and the method by which main business is to be 
determined.  Currently, the asset base requirement is KRW 500 billion 16

and the main business requirement is met if shares of subsidiaries make 
up 50% or more of the company’s assets.  A newly formed or 17

transitioned holding company must be reported to the FTC.   18

  
A company does not elect to be treated as a holding company. By the 
words of relevant regulation, a company is a holding company if it meets 

!  The following table shows the number of holding companies in Korea 15
registered (legal requirement) with the FTC and yearly increases over the past 
eight years. Note that the distinction between ordinary holding companies and 
financial holding companies is an outgrowth of the separation of commerce and 
banking. The two different groups are subject to different requirements, and this 
paper focuses on ordinary holding companies. 

E-National Statistics, Section on Fair Trade Commission, http://
www.index.go.kr/potal/main/EachDtlPageDetail.do?idx_cd=1178 (last visited 
March 2, 2018).

 Fair Trade Act, Art. 2 Para. 1 (R.O. Korea).16

 Fair Trade Act Enforcement Ordinance, Art. 2 (R.O. Korea).17

 Fair Trade Act, Art. 8 Para. 1 (R.O. Korea).18

!10



the legal requirements, and does not have the right to opt out.  Of course, 19

it is doubtful that a company with KRW 500 billion assets would not 
notice that half of that value is made up of subsidiary shares, although 
there are concerns that fluctuations in the stock market with regards to 
subsidiary shares may create uncertainty at the margins. 
  
The primary legal requirements relevant to a holding company and its 
subsidiaries are summarized in Table 1 below. 
Table 1: Legal requirements relevant to holding company and 
subsidiaries  20

The prohibition on having both financial and non-financial subsidiaries is 
part of a larger policy of separating banking and commerce. In part, this 

 Fair Trade Act Enforcement Ordinance, Art. 2 (R.O. Korea).19

 Fair Trade Act, Art. 8 Para. 2-3 (R.O. Korea).20

!11

H o l d i n g 
Company

● Own KRW 500 billion assets, of which at least 50% 
must be subsidiary shares 
● Hold at least 20% of shares of public subsidiary 
and at least 40% of shares of private subsidiary 
● Can’t hold shares of affiliated companies other 
than subsidiaries (i.e. can’t hold shares of subsidiaries of 
subsidiaries) 
● Can’t hold over 5% of shares of non-affiliated 
companies 
● Can’t have both financial and non-financial 
subsidiaries 
● Debt-to-equity ratio below 200%

Subsidiary ● Subsidiary can only hold shares of sub-subsidiary, 
sub-subsidiary can only hold shares of sub-sub-
subsidiary, and so on 
● Subsidiary must hold at least 20% of shares of 
public sub-subsidiary and at least 40% of private sub-
subsidiary 
● Sub-subsidiary must hold 100% of sub-sub-
subsidiary 
● Mutual contributions are prohibited



policy can be tracked back to the Park regime’s nationalization of banks 
to exert influence on the private sector.  The modern rationale for 21

separating banking and commerce places emphasis on the protection of 
household and other savings, and relatedly, preventing irresponsible 
investments by companies that may occur if they had access to cheaper, 
internalized credit. Accordingly, there are parallel laws that govern the 
separation of banking and commerce generally, outside of the holding 
company context.  22

It is worth noting the provisions that similarly aim to prevent 
irresponsible behaviors of chaebols. The hard ceiling on debt-to-equity 
ratio is one example.  This ceiling prevents holding companies from 23

meeting the subsidiary shares holding requirement by taking on excessive 
debt.  The subsidiary shares holding requirement attempts to reconcile 24

the difficulty of raising the capital to own large amounts of shares of 
multiple mature companies (albeit within a conglomerate structure), 
many of which are already public companies, with the risk of 
unwarranted concentration of control in chaebols through repeated 
corporate contributions down the holding company pyramid. The holding 
requirement is also an attempt to align the incentives of the holding 
company shareholders, notably chaebols, with minority shareholders of 
subsidiaries. 

 Patrono and Doral, supra note 3.21

 See, e.g., Banking Commerce Separation Act, (R.O. Korea).22

 The debt-to-equity ratio requirement was relaxed from 100% to 200% in 2007 23

as part of a larger effort to promote the transition of chaebols into holding 
company structures. Another change that happened at this time was the 
relaxation of the holding requirement related to subsidiary shares, from 50% and 
30% for public and private subsidiaries, respectively, to 40% and 20%. See supra 
note 15.

 Woo Jin Kim, ‘Why Chaebols Establish Holding Companies’, Chosun News 24

(December 8, 2016), http://news.chosun.com/site/data/html_dir/
2016/12/05/2016120500502.html.
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I.C. MAGIC OF TREASURY SHARES 
A chaebol’s transition into a holding company structure involves two 
discrete types of activities: dividing large companies into separate entities 
through spin-offs as needed (with the purpose of placing one entity as a 
subsidiary of the other), and organizing a complex web of public and 
private companies into one pyramid structure. While various business 
justifications may exist for the former activity, applicable outside of the 
holding company context, it has a special significance within this 
context.  25

  
When a company separates into two separate entities through a spin-off, 
the shareholders receive shares of the new entity in proportion to their 
shares of the original company. When the company owns treasury shares, 
it also receives shares of the new entity according to this proportion. 
These shares undergo a magical transformation here: because they are 
now shares of a different entity, not treasury shares, their voting power 
regains vitality. While this is standard in any spin-off, to understand the 
magical impact of the treasury shares, one must view it in conjunction 
with the larger transaction. 
  
Assume that a chaebol wants to conduct a spin-off to make one entity a 
holding company and the other a subsidiary.  The revived treasury shares 26

are almost certainly not sufficient for the holding company to satisfy its 
holding requirement (20% if public subsidiary, 40% if private) and so the 

 For example, separating one company into two entities through a spin-off 25

allows each new entity to focus on different core business sectors, deploy 
different business strategies or meet varying capital needs. The spin-off may also 
be in response to antitrust issues or a hostile takeover bid (divestiture of crown 
jewel). All of these reasons are not limited to the holding company context.

 In fact, it does not matter if the two entities are a holding company and 26

subsidiary, a subsidiary and a sub-subsidiary, a sub-subsidiary and a sub-sub-
subsidiary, and so on. As long as the two entities are linked and on successive 
levels in the ultimate pyramid structure (as they invariably will be), the same 
holding requirement applies and the analysis following this footnoted sentence 
stands.
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holding company must acquire more subsidiary shares.  The holding 27

company thus conducts a public tender to purchase subsidiary shares by 
issuing new shares of itself.  Because shareholders generally prefer to 28

hold shares of operating companies rather than holding companies, it is 
unlikely for non-chaebol shareholders to trade in subsidiary shares for an 
equivalent value of holding company shares.  On the other hand, 29

chaebols are likely to take part in this exchange because a substantial 
ownership of the holding company gives them, derivatively, control over 
the entire conglomerate.  30

  
In summary, transition into a holding company structure increases a 
chaebol’s control over the conglomerate on multiple levels. When the 
chaebol exchanges its subsidiary shares for holding company shares, it is 
focusing its capital on one company that in turn controls the other; this 
impact is amplified by other shareholders’ lower participation in that 
exchange. Revived treasury shares that are now shares of the subsidiary, 
held by the holding company, further increase the chaebol’s control, who 

 Fair Trade Act, Art. 8 Para. 2 (R.O. Korea).27

 Of course, the holding company can also offer cash to purchase subsidiary 28

shares, but there is little reason for it to do so. By issuing new shares, it incurs no 
capital and reduces the risk of violating the 200% debt-to-equity ratio 
requirement.

 Shareholders generally prefer shares of operating companies rather than 29

holding companies because holding companies have no operating assets or 
predictable cash flow. For holding companies (or conglomerates) with diversified 
subsidiaries or less than majority ownership of such subsidiaries (lack of 
control), there is often a holding company discount under the assumption that a 
holding company will struggle with oversight. Theoretically, a shareholder will 
prefer an operating subsidiary with the discount and be indifferent without the 
discount.

 The statement that control over the holding company is equivalent to control over the 30

conglomerate applies with equal force to any shareholder, chaebol or not. The key 
difference, however, is that non-chaebol shareholders have almost no chance at amassing 
a substantial share of the holding company. On the other hand, a chaebol would start with 
a substantial share of the original company, translating into substantial shares of both split 
entities.
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now sits on top of the holding company pyramid.  31

  
There are a number of proposed bills in the South Korean legislature to 
stop the magic of treasury shares. Notable proposals approach the magic 
of treasury shares from different angles. One proposal requires companies 
to permanently retire treasury stocks before it can pursue a spin-off to 
establish a holding company structure.  Another proposal nulls the 32

voting power attached to the subsidiary shares that a holding company 
would receive in this transaction.  Both of these proposals only apply to 33

conglomerates as defined by the FTC, which are also prohibited from 
making mutual contributions.  A third proposal bans the allocation of 34

 Of 54 holding company transitions by public companies since 2001 (as of July 31

2017) through the spin-off and public tender combination, majority shareholders’ 
ownership of holding companies has increased by 22.6%, on average. Wan Lee, 
‘The Reason Why 17 Years of Chaebol Reform Only Increased Chaebol 
Control’, Hankyoreah News (July 11, 2017), http://www.hani.co.kr/arti/economy/
economy_general/802365.html. 
Separately, the potential magical impact of the treasury shares can be gleaned 
from the following data on treasury shares of companies within conglomerates 
with assets of KRW 5 trillion or more. The relevant chaebol group’s common 
name is provided in parenthesis after the company name. 

Hye Sil Kim, Legislature Moves to Stop Magic of Treasury Shares, Business 
Watch News (January 10, 2018), http://news.bizwatch.co.kr/article/market/
2018/01/03/0015/prev_ver.

 Id.32

 Id.33

 See supra note 16.34
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shares of a spun-off subsidiary to a holding company based on its treasury 
shares.  How these proposals fare in the legislature will have an 35

important impact on how chaebols assess transitioning into the holding 
company structure moving forward. 

II. IMPACT ON CHAEBOLS  
One of the considerations that drove changes in national policy towards 
holding company structures is how such a policy change would affect 
important stakeholders. Of course, chaebols and their conglomerates are 
crucial considerations. We have seen how the government has aimed to 
shape chaebols’ decisions from a policy perspective. Now we turn to the 
chaebols’ perspective to detail the interplay among the changing policy, 
business considerations and the broader legal landscape. 

II.A. INTERPLAY WITH BUSINESS CONSIDERATIONS 
The impact that relaxed requirements related to holding company 
structures has on the business calculus is ambiguous. Stated differently, 
there are significant benefits and drawbacks associated with transitioning 
such that companies have come to different conclusions about its merits. 
Generally, the South Korean government has had some success in that the 
annual growth in the number of holding companies consistently 
accelerated over the past 8 years, with just over 20% growth from 2016 to 
2017.  However, chaebols have been much more hesitant to take part in 36

this trend. 
  
Many potential benefits to a business of transitioning into a holding 
company structure mirror the factors that led the South Korean 
government to change its policy. Notably, a holding company structure 
facilitates business investments and divestitures. Since a holding 

 Kim, supra note 31. A related fourth proposal bans the sale of treasury shares 35

to a third party for the purpose of acquiring support in an upcoming transaction, 
including transition to a holding company structure.

 Supra note 17.36
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company is shaped like a pyramid where capital flows through a 
conglomerate in a linear fashion, as opposed to a complex web (as a 
result of circular and mutual contributions), any one part of that group 
can be separated much more easily.  This divestiture may be motivated 37

by a number of business reasons, such as a change in strategy at the 
conglomerate level, unfavorable performance of the subsidiary to be 
separated, or even restructuring. When a particular subsidiary consistently 
underperforms, a conglomerate with a holding company structure can 
eliminate the risk of such unfavorable performance affecting other 
companies within the conglomerate by quickly divesting the subsidiary.  38

In any case, the ease of divestiture facilitates greater and more effective 
investments. New subsidiaries will attract greater investments because the 
associated downside risks are mitigated. The holding company can also 
serve as a control tower of information and expertise flowing throughout 
the conglomerate to help subsidiaries utilize capital more effectively.   39

  
Relatedly, the holding company structure supports the development and 
execution of conglomerate-wide strategies by centralizing decision-
making. All companies within the conglomerate can benefit from not only 
a reduction in repetitive costs associated with decision-making, but also 
potential synergies created by coordinating decisions across the 
conglomerate.  A transparent holding company structure where branches 40

are distinguished primarily by business sector allows clear allocation of 

 Eom, supra note 10.37

 Note that such a risk of financial strains of one company starting a domino 38

effect throughout a conglomerate is particularly relevant for conglomerates with 
circular and mutual contributions among themselves, because such contributions 
spread “phantom” capital throughout the conglomerates that in fact do not exist. 
The Asian Financial Crisis was aggravated by this phenomenon. Prohibiting the 
circular nature of circular and mutual contributions would alleviate, although not 
eliminate, this domino risk. See discussion supra Part I.A.

 Eom, supra note 10.39

 Id.40
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capital and responsibility, and accordingly, evaluation of performance.   41

  
Finally, transition into a holding company structure generally increases 
the controlling shareholder’s control over the holding company and 
indirectly over the conglomerate. Minority shareholders prefer not to 
participate in the holding company’s tender offer to exchange subsidiary 
shares for newly issued holding company shares. Furthermore, treasury 
shares transform into subsidiary shares held by the holding company.  42

By definition, chaebols and their related parties are controlling 
shareholders of conglomerates in South Korea where ownership (at 
founding) and management are not separate. Therefore, conglomerates 
are frequently managed to suit the interests of their respective chaebols, 
who are likely to perceive the prospect of increased control due to 
holding company transitions as favorable.  43

  
On the other hand, there are downsides that weigh against these benefits 
of holding company structures from the conglomerate’s perspective. First, 
the holding company transition is simply expensive. The holding 
company must undergo FTC scrutiny to be registered.  A spin-off 44

transaction, which is often used to separate one company into a holding 

 Id.41

 See discussion supra Part I.C.42

 Concerns related to minority shareholder interests inevitably arise where 43

management interests are one and the same with chaebol interests, and not 
shareholders generally. This conflict manifests itself as wealth transfer from 
minority shareholders to chaebols (controlling shareholders), primarily in 
transactions motivated to increase chaebol control over the entire conglomerate. 
One context in which such transactions occur repeatedly is when there is a 
management transfer within the chaebol family. Wealth transfer transactions are 
less frequent during the management lifetime of a particular individual because 
chaebol management is seldom challenged in South Korea. The implications of 
minority shareholders’ wealth transfers in holding company transitions are 
discussed in more detail below. See discussion infra Part III.

 Fair Trade Act, Art. 8 Para. 1 (R.O. Korea).44
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company and an operating subsidiary, entails costs associated with 
creating a new entity and, if appropriate, taking the new entity public. The 
holding company may have to incur significant costs to satisfy the 
holding requirement, as will other subsidiaries with regard to their own 
subsidiaries in the pyramid structure.  The holding company is also 45

subject to asset basis and main business requirements.  Furthermore, the 46

holding company will likely incur additional costs moving forward, such 
as those related to personnel and office space. 
  
The possibility of a holding company discount in stock valuation will 
weigh against transitioning into a holding company structure. This is 
particularly relevant because chaebols’ interests are often concentrated in 
the holding company to indirectly maintain control over the entire 
conglomerate.  Faced with the tradeoff between devaluation and control, 47

chaebols may choose to avoid the former in the absence of any imminent 
risk to the latter. 
  
Finally, and perhaps most importantly, a holding company cannot have 
both financial and non-financial subsidiaries.  This critical issue has held 48

back many conglomerates that have well-performing financial and non-
financial subsidiaries, such as the Samsung Group, from making the 

 The subsidiary shares holding requirement is 20% for public subsidiaries and 45

40% for private subsidiaries. Fair Trade Act, Art. 8 Para. 2 (R.O. Korea). Due to 
this heavy burden, conglomerates that make this transition raise capital by 
issuing new holding company shares, although this is not always the case.

 The asset basis requirement is KRW 100 billion and the main business 46

requirement is satisfied if subsidiary shares make up 50% of the holding 
company’s assets. Fair Trade Act Enforcement Ordinance, Art. 2 (R.O. Korea).

 The holding company discount may occur for a variety of reasons, including 47

shareholder preference for operating companies that produce regular cash flow or 
lack of absolute control over subsidiaries if the holding company does not own 
more than 50% of subsidiaries’ shares. See supra note 31.

 Fair Trade Act, Art. 8 Para. 2 (R.O. Korea).48
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transition.  By contrast, the LG Group transitioned into a holding 49

company structure by divesting its financial subsidiaries, including LG 
Investment and Securities and LG Card.  In between the two extremes, 50

the SK Group transitioned into a holding company structure to find itself 
sanctioned following its failure to fix the violation of the banking-
commerce separation provision of the FTA.  51

 In April and July 2017, the Samsung Group publicly announced that it will not 49

pursue transition into a holding company structure. Currently, Samsung C&T 
owns approximately 19.3% and 4.6% of shares of Samsung Life Insurance and 
Samsung Electronics, respectively. These two companies in turn functionally 
serve as holding companies for Samsung’s financial subsidiaries and non-
financial subsidiaries, respectively. The Lee family (Samsung chaebol) owns 
substantial stakes in only Samsung C&T, Samsung Life Insurance and Samsung 
Electronics. If the Samsung Group were to pursue transitioning into a holding 
company structure, the most appropriate candidates for a holding company (or 
from which a holding company spin-off transaction would originate) would be 
Samsung Life Insurance and Samsung Electronics, because Samsung C&T 
would entail completely divesting of one of the financial or non-financial 
branches. Even so, pursuing holding company structures using Samsung Life 
Insurance and Samsung Electronics would entail immensely costly transactions 
to separate any interests across the two branches. Among other considerations, 
this was presumably a significant factor in the Samsung Group’s decision. See Se 
Jin Jung, Samsung Electronics Foregoes Holding Company Transition, Korea IT 
Times (April 28, 2017), http://www.koreaittimes.com/news/articleView.html?
idxno=68960; see also Da Hyun Choi, ‘Samsung Life Insurance Vice President 
Declares Holding Company Transition Detrimental to Management’, EBN News 
(July 18, 2017), http://www.ebn.co.kr/news/view/901371.

 See Cha Jun Ho, ‘LG Group Becomes Major Player in M&A Market with First 50

Reorganization in Fourteen Years’, Invest Chosun News (February 2, 2017), 
http://www.investchosun.com/2017/02/02/3208404.

 The FTA provides a two-year grace period for divestiture of shares held in 51

violation of the banking-commerce separation provision if those shares were held 
before transitioning into a holding company structure. The SK Group completed 
its transition on August 3, 2015 with both financial and non-financial 
subsidiaries. The SK Group failed to correct this defect by August 3, 2017. On 
February 1, 2018, the FTC issued an order for the SK Group to divest its interest 
in SK Securities (financial subsidiary) and to pay a fine of KRW 2.961billion. 
See Won Suk Han, ‘FTC Fines SK Group KRW 2.961 Billion’, The Korea 
Securities Daily News (February 1, 2018), http://www.ksdaily.co.kr/news/
articleView.html?idxno=65128.
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II.B. Interplay with the taxation landscape 
Recognizing that mere relaxed restrictions on establishing holding 
company structures makes the balance of expected benefits and costs 
ambiguous at best, the South Korean government made several changes 
to the taxation landscape to tip the scale towards transitioning. These 
changes in taxation provide benefits to two groups: holding companies 
and their shareholders.  
  
First, holding companies receive tax relief with respect to its dividend 
income from shares of subsidiaries. If the holding company owns 40% or 
80% of public or private subsidiary shares, respectively, all dividend 
income from those subsidiary shares is exempted from holding company 
taxation.  If the holding company does not satisfy the holding 52

requirement, the exemption is reduced to 80%.  There is a reduction in 53

this tax exemption amount tied to debt interest paid by the holding 
company, such that taxable basis is restored up to the amount of debt 
interest paid.   54

  
Facially, this tax exemption purports to limit or approximate taxation to 
the standard double taxation of corporation income—once each at the 
corporate and shareholder levels.  However, a chaebol’s primary 55

objective for transitioning into a holding company structure is to reinforce 
control over its conglomerate. This objective would be defeated by selling 
holding company shares. This means that the chaebol is unlikely to divest 
its interest or subsidiary dividends in the holding company moving 
forward, where the chaebol has likely amassed substantial control.  In 56

other words, the shareholder-level taxation of subsidiary corporate 

 Corporate Tax Act, Art. 18 Para. 2 (R.O. Korea).52

 Id.53

 Corporate Tax Act Enforcement Ordinance, Art. 17 Para. 2 (R.O. Korea).54

 Compare 26 U.S.C. §243(a).55

 See discussion supra Part I.C.56
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income may be deferred indefinitely although the income has effectively 
left the corporate solution.  
  
Second, holding company shareholders can defer capital gains tax related 
to the exchange of subsidiary shares for holding company shares until 
those holding company shares are disposed of, if this exchange was 
motivated by the holding company’s need to satisfy the holding 
requirement of subsidiary shares.  Mirroring the discussion above, a 57

chaebol typically transitions for conglomerate control and is highly 
unlikely to divest its holding company shares in the future. Although this 
tax relief is technically a deferral, it is likely to provide a functional 
exemption for chaebols.  
  
Both tax relief provisions discussed above were executed with automatic 
expiry to promote and expedite the establishment of holding company 
structures.  Both provisions’ expiry dates were extended four times and 58

are now set to the end of 2018.  The temporary nature of this tax relief, 59

in conjunction with the hike in asset base requirement from KRW 100 
billion to KRW 500 billion, has contributed to the sharp growth in the 
number of transitions to holding company structures in the past few 
years.  60

III. IMPACT ON MINORITY SHAREHOLDERS 
In sum, minority shareholders of chaebol conglomerates constitute a 
much greater stake in the conglomerates than do the chaebols. According 
to the FTC, as of 2017, chaebol families of the 10 largest chaebol 

 Tax Relief Restriction Act, Art. 38 Para. 1 (R.O. Korea).57

 Kyung Kyu Na, ‘Analysis of Recent Increase in Holding Companies in 58

Korea’, Weekly Korea Development Bank Report, 8 (2017).

 Id.59

 The total number of holding companies in South Korea increased every year at 60

an accelerating pace, over the past eight years. From 2016 to 2017, the number of 
holding companies grew by over 20%. See supra note 17.
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conglomerates in South Korea owned only 2.5%, on average, in the 
conglomerates over which they exercised control.  However, accounting 61

for other shares over which the chaebol families exercised indirect 
control, the families influenced 58.3%, on average, of their conglomerate 
shares.  This still leaves a significant amount of non-chaebol interests 62

that must be protected from chaebols who act as both majority 
shareholders and management. Now we identify areas in which a conflict 
may occur between chaebol and minority shareholder interests and 
analyze how traditional safeguards of minority shareholder interests 
function in the holding company structure. 

III.A. CONFLICT BETWEEN CHAEBOL AND MINORITY 
INTERESTS 
Potential conflict between chaebol and minority shareholder interests is 
especially relevant in the holding company context, where a typical 
transition concentrates control of the holding company (and derivatively 
the larger conglomerate) in the chaebol’s hands. Thus without a means to 
identify and prevent abuse of this control, the merits of the holding 
company structure remain questionable. 

 The following table shows chaebol family shares and internally controlled 61

shares (term used by FTC to denote sum of chaebol family shares, cross-
conglomerate shares held by subsidiaries, board member shares, treasury shares 
and shares held by non-profits attributable to the chaebol family) of the 10 
largest chaebol conglomerates in South Korea over the past 12 years. The broad 
pattern of chaebol families holding small amounts but controlling their 
conglomerates through internally controlled shares remains unchanged, but 
internally controlled shares have grown substantially. One possible reason for 
this is the consolidation of control through holding company transitions. 

Young Chang Lee, ‘Chaebol Individual Shares Only 0.9% ... Internally 
Controlled Shares Increase’, The Korea News (November 30, 2017), http://
www.hankookilbo.com/v/04603640439245c68e35aec1f14015f1.

 Id.62
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With or without transition into the holding company structure, a chaebol 
family will have varying levels of interest in the companies constituting 
its conglomerate. The family will experience a greater ascension of 
wealth if those companies in which it owns a greater interest perform 
better at the cost of other companies in which it owns a smaller interest. 
This will amount to a transfer of wealth from the shareholders of the 
latter company to the shareholders of the former; while the benefit is not 
limited to the chaebol family, given its substantial ownership stake, the 
chaebol has both the capacity and incentive to drive this wealth transfer.  63

Of course, a holding company transition that further strengthens the 
chaebol’s control will amplify its capacity and incentive.  64

  
The standard manifestation of such a wealth transfer is through the 
transfer of business opportunities or the execution of unfair business 
dealings. Assume that a chaebol conglomerate includes company A, in 
which the chaebol family owns a significant interest, and company B, in 
which the chaebol family owns only a minimal interest. Further assume 
that the chaebol family is able to exert indirect but determinative 
influence on the decisions of company B through shares of related 
parties.  Under the chaebol family’s control, company B may transfer 65

favorable business opportunities to company A or grant company A 
uncompetitive business contracts, such that company A benefits at the 

 See generally Dal Lan Oh, ‘Fair Trade Commissioner Promises to Stop 63

Chaebol Wealth Transfer’, Seoul News (December 31, 2017), http://
www.seoul.co.kr/news/newsView.php?id=20171231500017&wlog_tag3=naver.

 This is not to say that the transactions related to a holding company transition are 64

necessarily an unfair transfer of wealth from minority shareholders to the chaebol family. 
They are not: the minority shareholders have equal opportunity to participate in all stages 
of the transaction, including the exchange of operating subsidiary shares for newly issued 
holding company shares. Minority shareholders generally do not participate at this stage, 
and the chaebol family increases control over the conglomerate as a result. This, of 
course, sets the stage for unfair transfers of wealth on separate occasions.

 This is not an unreasonable assumption. For example, as of 2017, the 10 largest 65

chaebols in South Korea had only 2.5% family shares of their conglomerates but exerted 
control over 58.3%. See supra note 63.
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expense of company B.  As a result, the chaebol family and other 66

shareholders of company A would experience a wealth transfer from the 
non-chaebol shareholders of company B. 
  
Such wealth transfers are not limited to the ordinary operations of 
companies. Wealth transfers also frequently occur when the chaebol 
family attempts to strengthen its control over the conglomerate, often 
triggered by the need to transfer management authority to the next 
generation of the family. To illustrate, assume again that companies A and 
B belong to a chaebol Conglomerate. The chaebol family owns 
significant shares of company A, and company B owns significant shares 
of other key companies in the conglomerate. By merging companies A 
and B when A is temporarily overpriced and B is temporarily 
underpriced, the chaebol family can increase its interest in key 
conglomerate companies without significant capital outlay.  Assuming 67

that the price changes of companies A or B were not true reflections of 
their values going forward, a wealth transfer from the non-chaebol 
shareholders of company B would be funding the increased control of the 

 An alleged example of such a wealth transfer involves the Samyang Group. Samyang 66

Foods is a subsidiary of the Samyang Holding Company and makes purchases from other 
companies that are lower in the Holding Company pyramid structure. In a pending 
investigation, prosecutors allege that these purchases are underpriced and amount to a 
wealth transfer driven by the chaebol family, which owns significant shares of the holding 
company and Samyang Foods. See Hae Sun Lee, ‘Investigation into Samyang Business 
Opportunity Transfer Turns on Whether Chaebol Family Unfairly Exercised Control’, 
PoliNews (February 22, 2018), http://www.polinews.co.kr/news/article.html?no=347676.

 This narrative was alleged concerning the merger of Samsung C&T and Cheil 67

Industries in 2015. Many argue that this transaction was designed to increase 
family shares in anticipation of the transfer of management from Kun-Hee Lee 
(father) to Jae-Yong Lee (son). At the time of the merger, Samsung C&T held 
substantial shares of other Samsung companies, Samsung C&T’s shares were at 
an all-time-low, and the Samsung heir held substantial shares of Cheil Industries. 
Elliot management challenged the merger ratio as a shareholder of Samsung 
C&T, but the board’s decision was approved by shareholder vote. See Min Young 
Cha, ‘Samsung C&T-Cheil Worldwide Merger Approved … Elliot Proposal 
Rejected’, Energy Economy News (July 17, 2017), http://www.ekn.kr/news/
article.html?no=148041.
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chaebol family. 

III.B. PROTECTION OF MINORITY INTERESTS 
The incentive and capability that chaebol families have to conduct wealth 
transfers from minority shareholders also turn on the protections that 
police such behavior. Internal and external mechanisms can protect 
minority shareholder interests. Internal mechanisms include executive 
incentive alignment and board oversight; external mechanisms include 
regulatory scrutiny, challenge by institutional and minority shareholders, 
lawsuits and markets for corporate control and executives.  The most 68

relevant controls under the chaebol structure, where management and 
ownership are not separated, are regulators, board members, institutional 
shareholders, and other minority shareholders.  69

  
Minority shareholders primarily rely on regulators to provide a robust 
protection mechanism. The current FTA and related regulations allow the 
FTC to require detailed reporting from companies and investigate them 
for potential unfair business dealings within a conglomerate if a chaebol 
family owns 30% or 20% of any public or private company, respectively, 

 See Kyungmook Lee and Ji Hwan Lee, ‘Corporate Governance Structure of 68

Korean Companies’, 14 Journal of Industrial Relations 57 (2003).

 Other control mechanisms like executive incentive alignment or markets for 69

corporate control and executives are largely irrelevant because chaebols often 
hold top management positions and exercise control over majority shares. See 
supra note 63. 
However, a different control mechanism may attempt to restore the relevance of 
such mechanisms. For example, in June 2003, Sovereign Asset Management 
brought a proxy vote to oust chaebol, chairperson of the board and chief 
executive officer Tae Won Choi of SK Global (Now SK Networks). At the time, 
Tae Won Choi was incarcerated for accounting fraud but Sovereign’s challenge 
nonetheless failed. If it had succeeded (and Tae Won Choi was replaced by an 
external manager), executive incentive alignment would have regained relevance 
as an internal control mechanism. See Dae Sung Kim, ‘Remember Sovereign’s 
Management Participation Demand from April 2003?’, Global Economic News 
(October 17, 2017), http://news.g-enews.com/view.php?
ud=201610141736141941720_1&md=20161017063000_J. 
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within that conglomerate.  Unfair business dealings, including 70

transactions at a price other than the expected result of an arms-length 
negotiation, are proscribed.  71

  
Furthermore, if a company is subject to FTC scrutiny under this provision 
and its internal business dealings amount to 30% or more of revenue, then 
any shareholder of that company with 3% or more shares is subject to gift 
tax for its allocable portion of the unfair business dealings amount.  72

While the FTC’s regulatory scrutiny and this gift taxation similarly aim to 
deter unfair business dealings, the former is a preventative measure that 
may lead to punitive sanctions, while the latter is simply a reinterpretation 
of the unfair business dealing as a gift to ensure appropriate taxation of 
wealth ascension.   73

  
Under the holding company structure, it is probably easier for the FTC to 
identify unfair business dealings because subsidiaries are organized under 
a transparent and simple hierarchical pyramid, often grouped by business 
sectors. Furthermore, the consolidation of chaebol shares in the holding 
company reduces the chaebol’s need to engage in wealth transferring 
transactions before a generation change; if the chaebol needs greater 
control over the conglomerate, its primary means of doing so will be 
purchasing holding company shares in the open market. A merger with 
any subsidiary will risk the holding company status and the many benefits 
that accompany it.  It is worth noting that the FTC has consistently 74

 Fair Trade Act, Art. 23 Para. 2 (R.O. Korea); Fair Trade Act Enforcement 70

Ordinance, Art. 36 Para. 1 (R.O. Korea). 

 Id.71

 Inheritance and Gift Taxation Act, Art. 45 Para. 3 (R.O. Korea).72

 See Chang Gyun Shin, ‘Changes to and Effects of Regulations Regarding 73

Unfair Business Dealings and Other Factors’, 73 Corporate Governance Review 
62 (2014).

 See discussion supra Part II.74
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employed bright-line rules in determining what companies fall under its 
regulatory scrutiny.  Chaebols often tread very close to this line.  75 76

  
Non-chaebol board members and shareholders have not had meaningful 
impact on chaebol subsidiaries’ decisions or protection of minority 
interests, for different reasons. Board members of chaebol conglomerates 
have questionable independence with respect to not only management but 
also the controlling shareholder, because management and ownership are 
one and the same. Generally, boards have not functioned as a check to 
decisions made and executed by chaebol managers.  Minority 77

shareholders have also had limited influence on company decisions due to 
the hesitation of key institutional investors to support shareholder 
activism by opposing chaebol management.  78

IV. SUGGESTIONS FOR REFORM 

 See, e.g., note 72. A company falls under the FTC’s regulatory scrutiny if the relevant 75

chaebol family owns 30% (20%) of any public (private) company within that 
conglomerate.

 For example, the LG Group chaebol family holds 19.9% of Pantos (LG subsidiary), 76

thereby freeing itself from regulatory scrutiny of wealth transfer transactions involving 
private subsidiaries. FTC Commissioner Sangjo Kim has noted that many chaebol 
families reduce holdings of public subsidiaries to 29.9% to reach the same result. The 
FTC is considering lowering the regulatory threshold for public subsidiaries from 30% to 
20%. See Hee Jeong Kim, LG Chaebol Shares of Pantos at 19.9%, Just Missing 
Regulatory Threshold, Women Consumer News (June 16, 2017), http://www.wsobi.com/
news/articleView.html?idxno=49340.

 See generally Eugene Kim and Ah-Jeong Kim, ‘Reforming Chaebol Boards is a Big 77

Job: Here’s How it Can Happen’, The Korea Herald (February 13, 2018), http://
www.koreaherald.com/view.php?ud=20180213000346.

 For example, Elliot Management’s proxy fight against Samsung C&T’s management regarding the 78

merger of Samsung C&T and Cheil Worldwide turned on the vote of the National Pension Service, 
which voted for management. Many institutional investors inside and outside South Korea frequently 
follow the National Pension Service’s decision. It was later alleged (but not proved) that the National 
Pension Service agreed to the merger despite knowing that it would cause a loss for itself because 
Vice Chairman Jae-Yong Lee of Samsung C&T (chaebol) exerted political influence through 
President Park (later impeached). See Jeong Soo Kwak, ‘National Pension Service Minutes Raise 4 
Unsettling Questions on its Vote for Merger of Samsung C&T and Cheil Worldwide’, Hangyeorae 
News (November 22, 2016), http://www.hani.co.kr/arti/economy/economy_general/771377.html. See 
supra note 67.
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Having seen the impact that transitioning into a holding company 
structure can have on chaebols and minority shareholders, we now turn to 
how the current law on holding companies can be changed to better 
achieve policy objectives. To be clear, various objectives have guided 
past and current governments to fine-tune the law: providing transparency 
in corporate governance, facilitating investments and divestitures, 
preventing further concentration of economic power, and preventing 
unfair transfer of wealth. While the degree of success of any objective is 
inherently contextual, we have seen that protective mechanisms to 
prevent unfair wealth transfer are far from robust.  Therefore, the goal of 79

this section is to outline ways of modifying the law on holding companies 
to maintain the current trend of transitions while ensuring that internal 
and external controls can better function to protect minority shareholder 
interests. 

IV.A. LIMITATION ON HOLDING COMPANIES’ ISSUANCE OF 
NEW SHARES 
Chaebols strengthen control over their conglomerates by concentrating 
their ownership interests in the holding company.  Several factors 80

amplify chaebols’ control in this process, including the magic of treasury 
shares and relatively lower participation of non-chaebol shareholders in 
tender offers by the holding companies to purchase subsidiary shares.   81

In any case, the ability of the holding company to issue new shares is 
critical to the consolidation of conglomerate control in the hands of 
chaebols. Holding companies are subject to a debt-equity ceiling of 
200%.  While the policy objective of this ceiling is to ensure the 82

financial integrity of holding companies and prevent excessive 

 See discussion supra Part III.B.79

 See discussion supra Part II.80

 See discussion supra Part I.C.81

 Fair Trade Act, Art. 8 Para. 2 (R.O. Korea).82
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conglomeration using debt, the ceiling also creates an artificial incentive 
to rely on newly issued equity. Of course, this assumes that the holding 
company does not hold sufficient cash or treasury shares with which it 
can satisfy the subsidiary holding requirement. In the context of 
transitions, where the holding company is newly established for the sole 
purpose of consolidating chaebol interests and managing subsidiaries, 
such assumptions are not unreasonable.  
  
Theoretically, the issuance and exchange of new holding company shares 
for subsidiary shares is not problematic because all existing subsidiary 
shareholders have an opportunity to participate. The diverging interests of 
chaebols and non-chaebol shareholders, however, lead to disparate 
results.  The chaebol participates, and non-chaebols do not. The chaebol 83

transforms its subsidiary interests into holding company shares, the 
holding company takes on the chaebol’s previous subsidiary interests, and 
the non-chaebol shareholders find their subsidiary interests subject to 
increased chaebol control.  84

  
In effect, new stock issuance by the holding company in this context 
functions as a third-party allotment. New stock issuance for third-party 
allotment is strictly regulated to protect minority shareholder interests 
from management and controlling shareholders’ abuse of control. At the 
most basic level, third-party allotments must be authorized by law or by 
the articles of incorporation.  An example of legally authorized third-85

party allotment is stock options for the issuing company’s directors, 
auditors and employees except those who are also controlling 
shareholders of the company.  If authorized by the articles of 86

incorporation, the authorizing language must be sufficiently limiting 

 See discussion supra Part I.C.83

 Id.84

 Commercial law, Art. 340 Para. 2 (R.O. Korea).85

 Id.; Commercial law, Art. 542 Para. 3 (R.O. Korea).86

!30



about the scope of third parties, type, number of shares to be issued and 
other details that may be of interest to existing shareholders.  Finally, to 87

be valid, third-party allotments must be necessary to achieve management 
objectives, including integration of new technology or improvement of 
capital structure.   88

  
The consolidation of control in particular shareholders is not within the 
authorized boundaries of third-party allotments. While acquiring 
subsidiary shares is necessary for the holding company to achieve 
management objectives, third-party allotment is an inappropriate means 
to do so. Unchecked issuance of new shares erodes the effectiveness of 
the debt-equity ceiling in ensuring financial integrity of the holding 
company.  Furthermore, current law specifically prohibits third-party 89

allotments to directors or employees who are also controlling 
shareholders; this is precisely the case in chaebol conglomerates where 
chaebols are controlling shareholders who hold or influence key board 
and management positions. At a minimum, minority shareholder interests 
must be protected by prohibiting issuance of new holding company shares 
in exchange with existing subsidiary shares, which is functionally 
equivalent to a third-party allotment of holding company shares to 
chaebols. 

IV.B. GRADATION ON TAX RELIEF FOR HOLDING COMPANY 
DIVIDEND INCOME 
Currently, holding companies receive 100% or 80% tax exemption from 
subsidiary dividend income, subject to adjustment related to debt interest 
paid by the holding company.  This tax exemption scheme is part of a 90

larger effort of the South Korean government to promote transition into 

 Commercial law, Art. 340 Para. 2 (R.O. Korea).87

 Commercial law, Art. 418 Para. 2 (R.O. Korea).88

 See Fair Trade Act, Art. 8 Para. 2 (R.O. Korea).89

 See discussion supra Part II.B.90
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holding company structures.  The government can attempt to produce 91

greater incentives for transitions by introducing finer gradations within 
this scheme, but it should also adjust the scheme downward to reflect the 
reality that chaebols are unlikely to divest their holding company shares.  
  
By creating more steps within the current scheme with growing tax 
exemption percentages, the government can produce greater incentive for 
conglomerates to initiate transition into the holding company structure, 
and over time, for holding companies to move further along the steps to 
own greater proportions of subsidiary shares. If the 40% and 80% 
threshold for public and private subsidiaries under current law represents 
the South Korea government’s targeted level of subsidiary ownership by 
the holding company, steps can be formed beneath these figures with 
accordingly lower exemptions. One can also imagine other schemes with 
steps both below and above the current threshold. 
  
It is important to understand that the tax exemption aims to create 
incentive for holding company transitions by reducing tax in excess of the 
standard double taxation, once each at the corporate and shareholder 
levels.  That is, the exemption scheme reduces an existing disincentive 92

to create corporate layers. To that end, the government should consider 
extending the dividends tax exemption to lower ownership levels, with 
accordingly lower exemptions. For example, in the United States, all 
intercorporate dividends receive a deduction of 50%, 65% or 100%, if 
one corporation owns 20%, more than 20% but less than 80%, or 80% of 
another corporation, respectively.  To the extent that administrability of 93

this gradated tax relief scheme is a concern, the South Korean 
government can condition tax exemption benefits on satisfaction of an 
affirmative duty of the holding company to demonstrate the required 

 Id.91

 Id.92

 26 U.S.C. §243(a). Note that this provision covers all intercorporate dividends, 93

not just those from subsidiaries to holding companies.
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ownership during the relevant period. 
  
Finally, chaebols concentrate their conglomerate interests into holding 
companies primarily to obtain control, which means they are unlikely to 
sell holding company shares. This understanding warrants a downward 
adjustment of the tax exemption scheme because the standard double 
taxation is unlikely to occur. The elimination of the tax exemption 
scheme is not an appropriate answer to this inconsistency between the 
policy of double taxation and chaebols’ tendency not to divest holding 
company shares, for at least two reasons. First, the tax exemption scheme 
is set up to achieve not only double taxation but also promotion of 
holding company transitions. Second, holding companies are not wholly 
owned by chaebols. Rather, existing non-chaebol shareholders will 
receive and retain holding company shares pursuant to spin-offs that 
typically precede holding company transitions, and double taxation with 
regard to these shareholders warrants tax reduction for subsidiary 
dividends at the holding company level.  94

IV.C. LIMITATION OF CAPITAL GAINS DEFERRAL FOR 
DISPOSITION OF SUBSIDIARY SHARES 
Shareholders of subsidiaries who exchange their shares for holding 
company shares are granted deferral of capital gains tax if such exchange 
was conducted by the holding company to satisfy its subsidiary holding 
requirement.  Similar to the tax relief provisions, this policy is in line 95

with the South Korean government’s objective of increasing holding 
company structures.  This deferral disproportionately benefits chaebols 96

who have strong incentives to favor holding company shares, while non-
chaebols who have incentives to favor operating subsidiaries do not enjoy 
this benefit. Since chaebols are unlikely to divest holding company 

 See discussion supra Part I.C.94

 Tax Relief Restriction Act, Art. 38 Para. 1 (R.O. Korea).95

 See discussion supra Part II.B.96
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shares, this deferral functions as an exemption to capital gains earned 
from subsidiary shares.  Such capital gains should be recognized at 97

disposition, which is the standard recognition event. 
  
If the South Korea government’s sole objective is to accelerate holding 
company transitions, capital gains deferral will help because chaebols 
drive decisions as controlling shareholders, and capital gains deferral 
clearly works in the chaebols’ interest. This policy objective, however, is 
only one of many. The government also has a compelling interest in 
protecting minority shareholders. In the presence of a multitude of factors 
that weigh in the chaebol’s favor, including the practical ability to acquire 
sufficient holding company shares to control the operating subsidiary, 
minority shareholder interests warrant greater attention in the context of 
holding company transitions.  98

  
A competing rationale that supports capital gains deferral, besides the 
promotion of holding company transitions, would be to conceptualize the 
disposition of subsidiary shares in exchange for holding company shares 
as maintaining an interest in the conglomerate, albeit in a different 
corporate vehicle. While it is unclear why such a re-characterization 
should be made only in the context of holding company transitions, if this 
is the case, the deferral of capital gains should at least be limited to 
certain instances where a particular shareholder transforms subsidiary 
interest into holding company interest of a similar nature, specifically 
with regard to control.  Stated differently, if a previously non-controlling 99

shareholder of the subsidiary gains control over the holding company 
through the course of a holding company transition, the relevant 
disposition of subsidiary shares should be a taxable transaction. This 

 Id.97

 See discussion supra Part III.98

 In accordance with the larger scheme of the law on holding company transitions, an appropriate 99

threshold for control would be 20% and 40% for public and private subsidiaries, respectively. This is 
the subsidiary holding requirement for holding companies. See Fair Trade Act, Art. 8 Para. 2 (R.O. 
Korea).
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change would serve to prevent the deferral of capital gains taxation for 
shareholders who engage in holding company transitions to consolidate 
and amplify control, as opposed to simply switching corporate vehicles. 

IV.D. EXPANSION OF FTC SCRUTINY WITHOUT BRIGHT-
LINE SAFE HARBORS 
Lastly, the FTC should be given greater discretion to require reporting 
from and conduct investigations of holding companies. Accordingly, 
bright-line safe harbors that shield holding companies from scrutiny 
should not exist. We have seen that shareholders who own 30% or 20% of 
a public or private company are subject to FTC scrutiny regarding unfair 
business dealings within the conglomerate to which the shareholder’s 
company belongs.  This limitation of regulatory power is concerning for 100

two reasons. First, as discussed above, the presence of a bright-line safe 
harbor facilitates chaebol conduct that violates regulatory objectives in 
substance and spirit.  The FTC should exercise the ability to regulate all 101

unfair business dealings that it deems substantial according to legislative 
and executive guidance.  102

Second, unfair business dealings are only one means by which chaebol 
controlling shareholders can conduct wealth transfers. For example, 
chaebols can also transfer wealth from minority shareholders of 
subsidiaries by inducing the distribution of excessive subsidiary 
dividends after seizing control over the holding company. The current tax 
exemption scheme for dividends received by holding companies add to 

 Fair Trade Act, Art. 23 Para. 2 (R.O. Korea); Fair Trade Act Enforcement Ordinance, Art. 36 Para. 100

1 (R.O. Korea).

 See supra note 78.101

 The relevant legislation delegates to the President to determine this substantive threshold, which is 102

currently set at 30% or 20% of a public or private company within a conglomerate. Fair Trade Act, 
Art. 23 Para. 2 (R.O. Korea); Fair Trade Act Enforcement Ordinance, Art. 36 Para. 1 (R.O. Korea). 
While the legislation directs the President to set a threshold ownership percentage, one can also 
imagine legislation that gives wider latitude for the President to provide guidelines without regard to 
a specific percentage. Such guidelines may combine standards and rules to define the conditions for 
wealth transfers (for example, a shareholder owns 30% or 20% of a public or private company within 
a conglomerate, or otherwise exercises substantial control).
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the incentive to conduct wealth transfers in this manner. By using the 
cash accumulated in the holding company to fund operations of 
subsidiaries in which the chaebol holds a relatively greater interest, the 
chaebol can achieve the same result as conducting a direct wealth transfer 
through uncompetitive business contracts between the two subsidiaries. 
However, the intermediate step of dividends distribution to the holding 
company places this wealth transfer outside of the current scope of the 
FTC’s authority, which is limited to unfair business dealings.  The 103

FTC’s regulatory scrutiny should be expanded to include all direct and 
indirect forms of wealth transfers. 

If properly equipped and exercised, the regulatory power of the FTC can 
also give effect to certain internal and external control mechanisms for 
protecting minority shareholder interests.  For example, the FTC should 104

prioritize restoring the independence of boards in chaebol conglomerate 
companies, so that the chaebol family and its holding company do not 
exert undue influence on subsidiary companies.  Recall that in 2017, the 105

10 largest chaebol families owned 2.5% of their respective conglomerates 
but commanded control over 58.3%, in part due to their influence over 
board members.  Independent board members would sever a substantial 106

portion of the gap between chaebol family shares and their internally 
controlled shares. 

CONCLUSION 
Historically, South Korea has struggled with two objectives that 
frequently create tension: promoting rapid economic growth through the 
concentration of capital in a few competitive conglomerates, and 

 Fair Trade Act, Art. 23 Para. 2 (R.O. Korea); Fair Trade Act Enforcement Ordinance, 103

Art. 36 Para. 1 (R.O. Korea).

 See discussion supra Part III.B.104

 Id.105

 See supra note 63.106
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preventing imprudent investment decisions of such conglomerates.  107

Indeed, the holding company structure was introduced in 1999 as a 
middle ground solution.  The FTC explained that the holding company 108

structure would align these two objectives by increasing corporate 
governance transparency, facilitating mergers & acquisitions, and 
simplifying external capital contributions.  The legal requirements 109

related to holding companies ensure that holding companies own at least 
20% and 40% of public and private subsidiary shares, and not more than 
5% of non-affiliated company shares, without excessive reliance on 
debt.   110

  
However, proper consideration of minority shareholder interests was lost 
in this discussion. During a typical holding company transition, two 
factors combine to magnify chaebol control over the conglomerate 
through the holding company vehicle: first, the revival of treasury shares 
following spin-offs, and second, the different incentives for chaebols and 
non-chaebols to participate in holding company tenders to exchange 
newly issued holding company shares for existing subsidiary shares.  111

Business considerations and the current tax relief provisions largely 
weigh in favor of chaebols’ interests as well.  112

  
To the extent that valid policy justifications exist to promote holding 
company structures, such justifications should be balanced against the 
need to protect minority shareholder interests. This paper recommends 
four changes to the current law on holding companies. First, the issuance 

 See discussion supra Part I.A.107

 Id.108

 Id.109

 See supra note 22.110

 See discussion supra Part I.C.111

 See discussion supra Part II.A-B.112
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of new shares by holding companies to exchange with existing subsidiary 
shares should be prohibited, as this is functionally equivalent to a third-
party allotment of holding company shares to chaebols.  Second, the 113

current tax relief scheme for dividends received by holding companies 
should be further gradated to create incremental incentives for holding 
company transitions, and adjusted downward to reflect the reality that 
chaebols are unlikely to divest holding company shares.  Third, the 114

current capital gains deferral for a shareholder who exchanges subsidiary 
shares for holding company shares should be denied in cases where that 
shareholder obtains control through the course of the holding company 
transition.  Finally, regulatory scrutiny of the FTC should be expanded 115

beyond the current bright-line safe harbors to cover all conduct that 
substantively amount to wealth transfers from minority shareholders to 
chaebols, and to empower internal and external control mechanisms that 
protect minority shareholder interests.  116

 See discussion supra Part IV.A.113

 See discussion supra Part IV.B.114

 See discussion supra Part IV.C.115

 See discussion supra Part IV.D.116
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JOINT DEVELOPMENT FROM THE CHINA’S VIEW AND 
“COOPERATION FOR MUTUAL AGREEMENT AT SEA” FROM 

THE VIETNAM’S STANCE IN THE SOUTH CHINA SEA  

Nguyen Hong Thao  1

Ton Nu Thanh Binh  2

ABSTRACT 
Despite the UNCLOS providing a legal framework for joint development, 
the international practice of joint development takes various forms and 
accommodates different interests of the coastal states, especially in the 
South China Sea – home to complicated maritime and territorial disputes. 
This paper identifies the differences between the interpretation and 
application of China and Vietnam of the notion Joint Development and 
explains how such actions correlates with the countries’ maritime claims 
in the South China Sea. It argues that, although the UNCLOS provides 
Joint Development to be a provisional arrangement applied in 
overlapping maritime areas without prejudice to the final delimitation, 
states bordering the South China Sea usually invoke Joint Development 
to reinforce their claims in territorial sovereign disputes. In particular, 
China’s policy of “Sovereignty to China, Set aside dispute and pursue 
joint development”, which was tailored from the Joint Development 
notion, is adopted to legitimize China’s unlawful claims in the South 
China Sea; on the other hand, Vietnam-developed policy of “Cooperation 
for mutual development” is consistent with the UNCLOS and can be a 
model for other claimant states in the South China Sea who want to foster 
beneficial cooperation at sea while preserving their legitimate sovereign 
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rights. 

INTRODUCTION 
Being one of the large semi-enclosed seas in the world, the South China 
Sea has long been regarded as home to most disputes in the Asia Pacific 
region, due to its geopolitical location and abundant resources. The South 
China Sea plays a significant role in global navigation as it provides the 
linkage between the Pacific Ocean and Indian Ocean. Every year, the 
Malacca Strait serves as the sea route for more than half of global trade 
and the majority of oil imports from the Middle East to China, Japan and 
South Korea. In terms of resources, the South China Sea provides 12% of 
global fish products, which are of crucial importance to food security and 
economic development of China, Vietnam and the Philippines;  while 3

non-living resources like oil and gas or new energy source - flammable 
ice  are essential for the energy needs of an industrializing country like 4

China.  5

  
It is thus not surprising that states bordering the South China Sea want to 
gain control over the adjacent maritime spaces and natural resources. 
They all have competing claims on maritime zones and territories which 

 Sharif Mustajib, Geopolitical and Strategic Landscape of South China Sea, 3

http://internationalaffairsbd.com/geopolitical-strategic-landscape-south-china-
sea/ accessed February 23, 2018.

 BBC News, China claims breakthrough in mining 'flammable ice', http://4

www.bbc.com/news/world-asia-china-39971667 accessed February 23, 2018.

 And the China National Offshore Oil Corporation has invested $US20 billion in 5

the belief that such amounts of oil really do exist in the South China Sea. China 
is desperate for new energy. Chinese oil reserves account for only 1.1 per cent of 
the world total, while it consumes over 10 per cent of world oil production and 
over 20 per cent of all the energy consumed on the planet.  
Read more at https://www.businessinsider.com.au/why-the-south-china-sea-is-
so-crucial-2015-2#xqYRwxm4ge0HxiXx.99 Marex, “China Searches for More 
Gas Hydrates in South China Sea” , The Maritime Executive, https://
www.maritime-executive.com/article/china-searches-for-more-gas-hydrates-in-
south-china-sea#gs.23pwots, accessed February 21, 2018 .
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lead to a complicated network of disputes. To reduce tension and promote 
the settlement of disputes many peaceful means and initiatives have been 
forwarded,  including the arbitral solution.  However, because of various 6 7

reasons, those attempts have not given any expected result.   

Under the United Nations Convention on Law of the Sea (hereinafter, 
‘UNCLOS’), joint development is a provisional arrangement of a 
practical nature and, during this transitional period, for the purpose of 
jointly exploring and exploiting resources in an overlapping maritime 
area without prejudice to the final delimitation.  This arrangement, 8

however, is interpreted in different ways by States bordering the South 
China Sea. China, for example, put forward the joint development 
proposal as “Sovereignty to China, set side dispute and pursue joint 
development” (Zhuquan zai wo, gezhi zhengyi, gongtong kaifa),  with the 9

 Nguyen Hong Thao (2018), “The South China Sea Conflict in 2017”, Vietnam 6

Law and Legal Forum (January 2018) p. 36-41.

 PCA Case No. 2013-19: The South China Sea Arbitration (The Republic of the 7

Philippines v. The People’s Republic of China), Award on the Merits in the 
matter of the South China Sea Arbitration before an Arbitral Tribunal constituted 
under Annex VII of the UNCLOS between the Philippines and China, full text 
available at: https://pca-cpa.org/wp-content/uploads/sites/175/2016/07/PH-
CN-20160712-Award.pdf, (The South China Sea Arbitration).

 United Nations Convention on the Law of the Sea, 10 December 1982, UNTC, 8

1833 UNTS 3, [UNCLOS], Articles 73, 84.

 Ministry of Foreign Affairs of Republic of China (Taiwan), “3���,�:9

)2���05�8�-��64*+,6��.16%�
	9(��
'�$��:�� ��/�#��!��-�"�&7https://
www.mofa.gov.tw/News_Content.aspx?
n=FAEEE2F9798A98FD&sms=6DC19D8F09484C89&s=69029E78E0793F46 
accessed May 19, 2018 [in Chinese]; Wen/Shi Yuanhua (2014), "Shelving 
Diplomacy": Sovereignty To China, Shelving Dsiputes, Pursuing Joint 
Development, China Academic Journal Electronic Publishing House, http://
www.iis.fudan.edu.cn/_upload/article/13/ef/
98f56ade43e3bb09a474bf699a89/787255e5-1a5b-4405-a25a-5de96517451a.pdf 
accessed May 20, 2018 [in Chinese]
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first area proposed being Vanguard Bank (Tu Chinh bank by Vietnamese), 
located inside the Chinese-claimed nine-dash line but on the continental 
shelf naturally prolonged from the mainland of Vietnam.  Between 2005 10

and 2008, another attempt was undertaken through the Tripartite Joint 
Marine Seismic Undertaking (JMSU) between the state-owned oil 
corporations of China, Vietnam and the Philippines in certain areas in 
Spratlys.  In 2011, the Philippines suggested a proposal – Zone of Peace, 11

Freedom, Friendship and Cooperation (ZoPFFC) with an aim to 
“segregate” disputed areas from non-disputed areas, and to “establish a 
joint agency to manage seabed resources and fisheries”.  All endeavors 12

were unsuccessful due to their lack of mutual consents and legitimacy. 
Vietnam has been putting forth the new concept on “cooperation for 
mutual development at sea” to cover all kinds of development, from joint 
development to joint venture in the maritime areas under national 
jurisdiction.  “On the same bed but different dreams” have been usual 13

phenomena in bilateral China-Vietnam talks relating to “joint 

 Myron H. Nordquist, John Norton Moore and Kuen-chen Fu (2005), Recent Developments in the 10

Law of the Sea and China, Leiden, The Netherlands: Brill | Nijhoff, p. 166.

 See full text of the Agreement at http://nghiencuubiendong.vn/download/11

doc_download/138-a-tripartite-agreement-for-joint-marine-scientific-research-in-certain-
areas-in-the-south-china-sea accessed February 14, 2018; Nguyen Hong Thao & Ramses 
Amer (2009), “A New Legal Arrangement for the South China Sea?”, Ocean Development 
& International Law, 40:4, 333-349, available at http://dx.doi.org/
10.1080/00908320903077209.

 Republic of the Philippines, Embassy of the Philippines, “Philippine Policy Response and Action” 12

by Department of Foreign Affairs Secretary, Hon. Albert F. Del Rosario, 9 August 2011, https://
www.philembassy.no/news-item/philippine-policy-response-and-action-by-department-of-foreign-
affairs-secretary-hon accessed February 22, 2018; Ian Storey, “ASEAN and the South China Sea: 
Movement in Lieu of Progress,” China Brief, 12:9 (27 April 2012), https://jamestown.org/program/
asean-and-the-south-china-sea-movement-in-lieu-of-progress/ accessed February 22, 2018; Guan Hui 
Lee, An Appraisal of the Joint Development Approach to the South China Sea Dispute, Prospects and 
Challenges, http://jpinyu.com/wp-content/uploads/2015/05/6-South-China-Sea.pdf accessed February 
22, 2018.

 Vietnam has proposed "cooperation for mutual development" several times in meetings with China. 13

In August 2011, during the second Vietnam-China Defence-Security Strategic Dialogue at deputy 
ministerial level, Vietnam Deputy Minister of National Defence Nguyen Chi Vinh addressed 
Vietnam's willingness to "cooperate for mutual development with China in really disputed areas" in 
accordance with international law and mutual interest of both sides. See Yann-Huei Song, Keyuan 
Zou (2016), Major Law and Policy Issues in the South China Sea: European and American 
Perspectives, Routledge, p. 50.
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development”.  14

  
Recently, several signals to revive the “joint development” idea are seen 
among claimant States. The Philippines did not hide their ambition to 
"aggressively" pursue joint exploration in the West Philippine Sea 
(hereinafter, ‘South China Sea’) with China at the second meeting of 
their bilateral consultation mechanism on the South China Sea, held in 
Manila on February 13, 2018.  By proposing this ‘60-40’ sharing deal,  15 16

the Philippines impliedly confirmed the future project based on the joint 
venture sharing model to be subject to the  country’s sovereign right  over 
their continental shelf.  However, it could be explained as tacit 17

recognition of the JD area as disputed zone where China had sovereign 
right. This can be  contrary to the 2016 arbitration ruling regarding 
China’s nine-dash line claim.  Meanwhile, in November 2017, during a 18

 The difference in China and Vietnam’s stance was demonstrated in the case of Rosneft Vietnam, a 14

unit of Russia oil firm, drilling in the Red Orchid gas field. China claimed the exploration and 
exploitation activities were conducted in waters subject to “China’s sovereign and jurisdictional 
rights”, while Rosneft stated the drilling block was “within Vietnam’s territorial waters”. Russia did 
not want the project to be terminated under China’s pressure as this would harm the partnership 
between two countries. See James Pearson, Exclusive: As Rosneft's Vietnam unit drills in disputed 
area of South China Sea, Beijing issues warning, https://www.reuters.com/article/us-rosneft-vietnam-
southchinasea-exclusv/exclusive-as-rosnefts-vietnam-unit-drills-in-disputed-area-of-south-china-sea-
beijing-issues-warning-idUSKCN1II09H?il=0 accessed May 19, 2018

 Paterno Esmaquel II, PH 'aggressively' pursuing joint exploration with China, 15

Rappler, https://www.rappler.com/nation/196217-ph-aggressively-pursuing-joint-
exploration-with-china accessed May 20, 2018

 Nestor Corrales, Palace defends ‘60-40’ sharing deal with China, http://newsinfo.inquirer.net/16

986478/palace-defends-60-40-sharing-deal-with-china accessed May 17, 2018; Llanesca T. Pantl, 
The Manila Times, ‘60-40 sea deal with China illegal’, http://www.manilatimes.net/60-40-sea-deal-
with-china-illegal/395865/ accessed May 17, 2018 

 Mark J. Valencia, The ASEAN Summits and the South China Sea, https://17

thediplomat.com/2017/07/the-asean-summits-and-the-south-china-sea/ accessed May 20, 
2018

 The South China Sea Arbitration ruled that China’s claim within the nine-dash line was 18

unlawful to the extent that it exceeded China’s maritime entitlements under UNCLOS. 
See The South China Sea Arbitration, n.5, para 646. See also Richard Java Heydarian, 
Asia Maritime Transparency Initiative, The Perils of a Philippine-China Joint 
Development Agreement in South China Sea, https://amti.csis.org/perils-philippine-china-
joint-development-scs/ accessed May 18, 2018
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state visit of China President Xi Jinping to Vietnam, the two sides have 
successfully issued a joint statement on promoting the talk on 
“cooperation for mutual development” in the waters of the Gulf of 
Tonkin.  Accordingly, Hanoi and Beijing will cooperate in joint survey 19

and protection of marine resources, while initiating joint projects in other 
areas, within the framework of the Working Group on cooperation for 
development at sea. 
  
It is argued that the term “joint development” in Articles 73 and 84 of 
UNCLOS is interpreted by China and Vietnam differently. China 
developed the notion “Sovereignty to China, set aside dispute and pursue 
joint development”, while Vietnam adopted the notion “cooperation for 
mutual development”. What are the differences between these two 
approaches? How does each country interpret and utilize the term “joint 
development” in Articles 73 and 84 for their benefits? This paper will 
enlighten this nuance through three parts. It discusses the meaning and 
usage of “joint development” in international law and practices in the first 
part. The Chinese policy of “Sovereignty to China, set aside dispute and 
pursue joint development” is presented in the second part. The final part 
is an analysis of the Vietnamese policy of “cooperation for mutual 
development” in comparison with the Chinese one. 

1. JOINT DEVELOPMENT IN INTERNATIONAL LAW AND 
PRACTICES 

One of the first agreements on joint development of oil resources 
recorded was the 1958 Bahrain–Saudi Arabia boundary agreement.  At 20

the same time, agreements on joint development in the fields of 

 Nhan Dan Online, Vietnam, China issue joint statement, http://en.nhandan.com.vn/19

politics/external-relations/item/5641902-vietnam-china-issue-joint-statement.html 
accessed 2 February 2018.

 See full text at United Nations Division for Ocean Affairs and Law of the Sea, 20

Delimitation Treaties Infobase, http://www.un.org/depts/los/
LEGISLATIONANDTREATIES/PDFFILES/TREATIES/BHR-
SAU1958BA.PDF accessed February 19, 2018.
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management of fishery activities and natural resources proliferated. Two 
examples of which are the Agreement between the Czechoslovak 
Republic and the Austrian Federal Government concerning the Principles 
of Geological Cooperation, and Agreement between the Government of 
the Czechoslovak Republic and the Austrian Federal Government 
concerning the Working of Common Deposits of Natural Gas and 
Petroleum, both signed on January 23, 1960.  Onaroto, W.T. was the first 21

author to mention the concept “joint exploration” at sea in 1968 in his 
work ‘Apportionment of an International Common Petroleum Deposit’.  22

Thirty years later, a Japanese author, Masahiro Miyoshi defined joint 
development as “an inter-governmental arrangement of a provisional 
nature, designed for functional purposes of joint exploration for and/or 
exploitation of hydrocarbon resources of the seabed beyond the territorial 
sea.”  23

  
The International Court of Justice in North Sea Continental Shelf case, 
having examined the practices of the United Kingdom and Norway in 
1965 and 1967, suggested the possibility that States, failing a delimitation 
agreement, “decide on regime of joint jurisdiction, user, or exploitation 
for the zones of overlap or any part of them”.  The arbitral award in the 24

2007 Guyana v. Suriname case  referred to Rainer Lagoni’s definition of 25

joint development as “the cooperation between States with regard to 

 Vasco Becker-Weinber (2014), Joint Development of Hydrocarbon Deposits in 21

the Law of the Sea, Hambourg Studies on Maritime Affairs, Springer, p. 6.

 Onorato, W.T. (1968) “Apportionment of an International Common Petroleum 22

Deposit”, International and Comparative Law Quarterly, 17: 85-101.

 Masahiro Miyoshi, “The Joint Development of Offshore Oil and Gas in 23

Relation to Maritime Boundary Delimitation”, Maritime Briefing, 2:5, p. 3.

 North Sea Continental Shelf (Federal Republic of Germany/Denmark v. 24

Federal Republic of Germany/Netherlands), ICJ Reports 1969, para. 101(C)(2).

Award in the arbitration regarding the delimitation of the maritime boundary 25

between Guyana and Suriname, Award of 17 September 2007, Reports of 
International Arbitral Awards, Vol. XXX, p. 1-144, (United Nations, 2012). 
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exploration for and exploitation of certain deposits, fields or 
accumulations of nonliving resources which either extend across a 
boundary or lie in an area of overlapping claims”.  This definition has 26

three remarkable points: firstly, it only covers joint development on non-
living resources, excluding fishery activities; secondly, it only applies 
among States, excluding cooperation between oil and gas companies and 
States; finally, areas for joint development are those with overlapping 
claims or those that have a boundary line crossed by deposits, fields or 
accumulations of resources.  

Thus, the concept of “joint development” has been widely used in 
international law and practice since the 1960s,  although without a 27

 Rainer Lagoni, Report on Joint Development of Non-living Resources in the Exclusive Economic Zone, I.L.A. 26

Report of the Sixty-Third Conference, p. 509, at pp. 511–512 (1988), quoted in Mensah, Joint Development Zones 
as an Alternative Dispute Settlement Approach in Maritime Boundary Delimitation, in Rainer Lagoni and Daniel 
Vignes, Maritime Delimitation, p. 143, at p. 146 (Nijhoff, 2006). 

 See, e.g. Joint Exploitation agreements in the absence of a boundary agreement: (1) Agreement between the State 27

of Kuwait and the Kingdom of Saudi Arabia Relating to the Partition of the Neutral Zone, 1 July 1965; (2) 
Agreement between Sudan and Saudi Arabia Relating to the Joint Exploitation of the Natural Resources of the Sea-
bed and Sub-soil of the Red Sea in the Common Zone, 16 May1974; (3) Agreement between Japan and the 
Republic of Korea concerning Joint Development of the Southern Part of the Continental shelf Adjacent to the Two 
Countries, 30 January 1974; (4) Memorandum of Understanding between Malaysia and the Kingdom of Thailand 
on the Establishment of A Joint Authority for the Exploitation of the Resources in the Sea-bed in A Defined Area of 
the Continental Shelf of the Two Countries in the Gulf of Thailand, 21 February 1979; (5) Treaty between Australia 
and the Republic of Indonesia on the Zone of Cooperation in An Area between the Indonesian Province of East 
Timor and north Australia, 11 December 1989 (replaced by Australia-East Timor agreement on maritime 
delimitation of 30 August 2017); (6) Memorandum of Understanding between Malaysia and the Socialist Republic 
of Vietnam for the Exploration and Exploitation of Petroleum in A Defined Area of the Continental Shelf involving 
the Two Countries, 5 June 1992; (7) Management and Cooperation agreement between the Government of the 
Republic of Senegal and the Government of the Republic of Guinea-Bissau, 14 October 1993; (8) Argentina – 
United Kingdom Joint Declaration of 27 September 1995; (9) Maritime Delimitation Treaty between Jamaica and 
the Republic of Colombia, 12 November 1993; (10) Treaty between the Federal Republic of Nigeria and the 
Democratic Republic of Sao Tome and Principe on the Joint Development of Petroleum and Other Resources, in 
respect of Areas of the Exclusive economic Zone of the Two States, 21 February 2001; (11) Memorandum of 
Understanding between the Royal Government of Cambodia and the Royal Thai Government regarding the Area of 
their Overlapping Maritime Claims to the Continental Shelf, 18 June 2001; (12) Exclusive Economic Zone Co-
operation Treaty between the Republic of Guyana and the State of Barbados concerning the Exercise of Jurisdiction 
in their Exclusive Economic Zones in the Area of Bilateral Overlap within Each of their outer Limits and beyond 
the Outer Limits of the Exclusive Economic Zones of Other States, 2 December 2003; (13) Agreement between the 
government of China and the Government of North Korea on the Joint Development of Offshore Petroleum, 12 
December 2005; Japan-China Joint Press Statement Cooperation between Japan and China in the East China Sea of 
18 June 2008 can also be seen as one of the first steps of implementing Joint Development in East China Sea;  

Agreements in addition to a maritime boundary line: (1) Bahrain – Saudi Arabia Agreement of 22 February 1958, (2) Convention 
between the Government of the French Republic and the Government of the Spanish State on the Delimitation of the Continental 
Shelves of the Two States in the Bay of Biscay (Golfe de Gascoigne / Golfo de Vizcaya), 29 January 1974; (3) Saudi Arabia – Sudan 
Agreement of 16 May 1974; (4) Agreement on the Continental Shelf between Iceland and Norway,22 October 1981; (5) Libya – 
Tunisia Agreement of 8 August 1988; (6) Guinea-Bissau – Senegal Agreement of 14 October 1993; (7) Agreement between the 
Kingdom of Saudi Arabia and the State of Kuwait of July 2, 2000; (8) Protocol in Implementation of article 6.2 of the Treaty between 
the Federal Republic of Nigeria and the Republic of Equatorial Guinea concerning their Maritime Boundary, 2 April 2002; (9) 
Australia-East Timor agreement on 30 August 2017.
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concrete definition regarding constitutive elements, scope and subject 
(hydrocarbon resources or fisheries or both). Joint development was not 
an obligation binding upon states, rather it was an initiative motivated by 
their economic drives. 
  
It was not until 1982 that joint development at overlapping seas had a 
concrete legal basis in international law. Articles 74 and 83 of the 
UNCLOS set forth “joint development” (JD) as a type of “provisional 
arrangements of a practical nature”, applied during a “transitional 
period”, awaiting “the final delimitation”. Several inferences can be 
drawn from these provisions: 1) JD is an agreement between states; 2) JD 
is a provisional solution of a practical nature; 3) JD only applies in 
maritime areas awaiting delimitation, not in areas that have been 
delimited; 4) JD can be applied to both living resources (Article 83) and 
non-living resources (Article 74); 5) JD only occurs in the exclusive 
economic zones and continental shelves; 6) JD is for mutual benefits;  7) 28

JD is without prejudice to states’ position in delimitation. 8) JD, as a 
provisional measure, is designated to be applied for maritime areas 
having overlapped legal titles accorded in conformity with the 
UNCLOS;  JD is not applied for territorial sovereign disputes settlement. 29

 See, e.g. the 2008 Japan-China Joint Press Statement in the East China Sea 28

emphasized: “The both sides will, through joint exploration, select sites for joint 
development by mutual agreement and conduct joint development at the sites 
based on the principle of mutual benefit.” (emphasis added) See Japan-China 
Joint Press Statement Cooperation between Japan and China in the East China 
Sea of 18 June 2008, http://www.mofa.go.jp/files/000091726.pdf accessed 
February 16, 2018.

 Under the UNCLOS, a coastal state is entitled to claim a 12-nautical mile territorial sea (Article 3), 29

a 200-nautical mile exclusive economic zone (Article 55), and a continental shelf that extend 
throughout the natural prolongation of its land territory to the outer edge of the continental margin, or 
to a distance of 200 nautical miles from the baselines where the outer edge of the continental margin 
does not extend up to that distance (Article 76). Accordingly, when the distance between two 
opposing coastlines is smaller than double the breadth of each of the said above zone, an overlapping 
zone exists and constitutes a disputing area. Establishing joint development in these areas are 
consistent with the UNCLOS. Examples in the South China Sea include the Sino-Vietnamese 
Agreement on Fishery Cooperation in the Gulf of Tonkin in 2000, the Malaysia-Thailand Joint 
Development MoU in the Gulf of Thailand in 1979, the Malaysia-Vietnam Joint Development MoU 
in the Gulf of Thailand in 1992.
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However, the practice of applying JD in East China Sea and South China 
Sea present a different picture, where JD is usually invoked for the 
disputes related to island sovereignty settlement.  

2. CHINA’S “SET ASIDE DISPUTE AND PURSUE JOINT 
DEVELOPMENT” 

In order to conduct exploration and exploitation activities in the midst of 
disputes in the South China Sea and East China Sea, China has advanced 
the policy of “Set aside dispute and pursue Joint Development” and has 
been actively implementing this policy in its international relations. The 
full formula Sovereignty to China, Set aside dispute and pursue Joint 
Development” continues to be maintained in the internal cycle.  It is 30

worth looking at the disputes involving China in the South China Sea and 
East China Sea to understand how the Chinese policy of Joint 
Development is based on its claims and how other countries react. 

1. Overview of disputes in the South China Sea and East China Sea 
In the South China Sea, China has long maintained its position that it has 
sovereign rights and jurisdiction in waters within the nine-dash line based 
on “abundant historical and legal evidence”,  as well as sovereignty over 31

Spratly Islands, which is entitled to 200 nautical mile EEZ and 
continental shelf.  This position is protested by other States bordering the 32

 Supra note 830

 Note Verbale No. CML/8/2011 of the Chinese Mission to the United Nations (English 31

Translation), New York, 14 April 2011, the 2nd paragraph. For an insight of the history of 
the nine-dash line, see Zou Keyuan, “The Chinese Traditional Maritime Boundary Line in 
the South China Sea and Its Legal Consequences for the Resolution of the Dispute over 
the Spratly Islands” International Journal of Marine and Coastal Law, 14:1 (1999) 32-34; 
Li Jinming, and Li Dexia. “The Dotted Line on the Chinese Map of the South China Sea: 
A Note,” Ocean Development and International Law 34 (2003) 287–95.

 Note Verbale No. CML/8/2011 of the Chinese Mission to the United Nations (English Translation), 32

New York, 14 April 2011, the 5th paragraph. See also Nguyen Hong Thao & Ramses Amer (2011) 
“Coastal States in the South China Sea and Submissions on the Outer Limits of the Continental 
Shelf”, Ocean Development & International Law, 42:3, p. 258.
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South China Sea. . They strongly opposed the nine-dash line claim in the 33

South China Sea  and the so-called “historic interest” which is at 34

variance with international law.  Moreover, Vietnam and Malaysia 35

implicitly recognized that the features in Spratly Islands are incapable of 
generating their own EEZ or continental shelf,  as they only claimed 36

EEZ and continental shelf generating from the mainland, in accordance 

 Note Verbale No. 480/POL-703/VII/10 dated July 8th, 2010, of the Permanent Mission 33

of the Republic of Indonesia to the United Nations http://www.un.org/Depts/los/clcs_new/
submissions_files/mysvnm33_09/idn_2010re_mys_vnm_e.pdf 
Note Verbale No. 86/HC-2009, dated 08 May 2009 of the Permanent Mission of the 
Socialist Republic of Vietnam to the United Nations (in response to Notes Verbale No. 
CML/12/2009 of 13 April 2009, CML/17/2009 of 07 May 2009 and CML/18/2009 of 07 
May 2009 of the Permanent Mission of the People's Republic of China to the United 
Nations), http://www.un.org/Depts/los/clcs_new/submissions_files/mysvnm33_09/
vnm_chn_2009re_mys_vnm_e.pdf 
Note Verbale HA 24/09, dated 20 May 2009 of the Permanent Mission of Malaysia to the 
United Nations (in response to Note Verbale CML/17/2009 of 07 May 2009 and CML/
18/2009 of 07 May 2009 of the Permanent Mission of the People's Republic of China to 
the United Nations), http://www.un.org/Depts/los/clcs_new/submissions_files/
mysvnm33_09/mys_re_chn_2009re_mys_vnm_e.pdf.

 Hong Thao, China's "nine broken lines" in the Bien Dong Sea (South China 34

Sea) in the light of international law, Vietnam New May 18, 1997 N0 2073 (265). 
Nguyen-Dang Thang & Nguyen Hong Thao (2012) “China's Nine Dotted Lines 
in the South China Sea: The 2011 Exchange of Diplomatic Notes Between the 
Philippines and China”, Ocean Development & International Law, 43:1, 35-56.

 Note verbale of the Permanent Mission of the Socialist Republic of Vietnam to 35

United Nations N0771/HC-98 to HE Kofi Annan, Secretary General of the United 
Nation on 9 August 1998 regarding the Law on Exclusive Economic Zone and 
Continental Shelf of the People’s Republic of China on 28 June 1998; Note 
Verbale No. 86/HC-2009, dated 08 May 2009 of the Permanent Mission of the 
Socialist Republic of Vietnam to the United Nations (in response to Notes Verbale 
No. CML/12/2009 of 13 April 2009, CML/17/2009 of 07 May 2009 and CML/
18/2009 of 07 May 2009 of the Permanent Mission of the People's Republic of 
China to the United Nations), http://www.un.org/Depts/los/clcs_new/
submissions_files/mysvnm33_09/vnm_chn_2009re_mys_vnm_e.pdf.

 See Malaysia - Vietnam Joint Submission on the outer limit of the continental 36

shelf to the Commission on the Limits of the Continental Shelf (CLCS) on 6 
May 2009, available at http://www.un.org/depts/los/clcs_new/submissions_files/
submission_mysvnm_33_2009.htm.
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with UNCLOS.  37

  
The 2016 South China Sea arbitration has made a historic conclusion that 
all high-tide features in Spratly Islands had only 12-nautical mile 
territorial sea,  while denying the low-tide elevations the legal status of 38

rocks. In addition, China’s claim of historic rights in the nine-dash line 
was found “contrary to the Convention and without lawful effect to the 
extent that they exceed the geographic and substantive limits of China’s 
maritime entitlements under the Convention.”  Therefore, any attempt to 39

claim an EEZ or continental shelf for the entities in Spratly Islands is 
unlawful.  China, however, still advanced the policy of “set aside dispute 40

and pursue joint development” based on claims of 200 nm maritime 
zones generated from features in Spratly Islands or on the nine dashed 
line, in order to create overlapping zones with maritime areas extended 
from the mainland of other States. The aim of this policy is to claim the 
right on exploration and exploitation of oil and gas in the continental 
shelves from the mainland of other countries. 

 This was maintained in the Government Declarations of 1977 and 1982 (see 37

Nguyen Hong Thao & Ramses, Managing Vietnam maritime disputes, Ocean 
Development and International Law, Vol. 38, Issue 3 (2007), pp. 306-309), and 
later reaffirmed by the 2012 Law of the Sea (available at http://
vietnamlawmagazine.vn/law-of-the-sea-of-vietnam-4895.html).

 South China Sea Arbitration, n.5, para 646.38

 Ibid, para 278. 39

However, China still advanced its nine-dash line claim in various occassions. See 
James Pearson, supra note 13; Chinese Society of International Law, “The South 
China Sea Arbitration Awards: A Critical Study”, Chinese Journal of 
International Law (2018) 207-748.

 Although the Award is only legally binding between China and the Philippines, 40

its legal reasoning can be applied by for similar disputes, such as the one 
between China and Vietnam, Malaysia and Brunei. 
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Award’s effect on Maritime zones in the South China Sea 

Source: Nguyen Dang Thang 
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China applied the same approach in the East China Sea. While Japan 
delimits its claim in the East China Sea using a median line, China claims 
jurisdiction over the entire East China Sea based on the natural 
prolongation of its continental shelf.  Consequently, when China 41

engaged in production activities in Chunxiao (Shirakabain Japanese) gas 
field, which lies mainly on the Chinese side of the Japanese-claimed 
median line, Japan protested. It was concerned that the Chunxiao field 
may extend into the Japanese EEZ.  42

2. Implementation of “Set aside dispute and pursue Joint Development” 
On September 24, 1975, Chinese Vice Premier Deng Xiaoping put 
forward the initial idea of “setting aside disputes” in his meeting with 
General Secretary of the Communist Party of Vietnam, Le Duan, as he 
persuaded “between us there is still dispute on Xisha Islands and Nansha 
Islands…, of course this problem can be discussed later”.  In his visit to 43

Japan on October 25, 1978, Chinese Vice Premier Deng Xiaoping further 
developed this idea with Japanese Prime Minister Takeo Fukuda: with 
regard to the issue of the Diaoyu Island/ Senkaku Island, “the next 
generation … can find a way acceptable to both sides to settle this issue”; 
“both China and Japan should place priority on the overall interests of the 
two countries”.  The concept “Set aside dispute and pursue joint 44

development” was publicly announced for the first time in August 1990, 
in Premier Li Peng‘s official visit to Indonesia. He announced that the 

 Zhou Shan, China and Japan Agree on Joint Gas Exploration in East China 41

Sea, Agreement. Met with Online Criticism and Group Protest, https://
www.theepochtimes.com/joing-gas-exploration-china-japan_1530765.html 
accessed February 21, 2018.

 Ibid.42

 White Paper of Vietnam Ministry of Foreign Affairs “Paracel Islands – Spratly 43

Islands and International Law”, Hanoi, 1998, p. 28.

 Ministry of Foreign Affairs of People Republic of China, Set aside dispute and 44

pursue joint development, http://www.fmprc.gov.cn/mfa_eng/
ziliao_665539/3602_665543/3604_665547/t18023.shtml accessed February 16, 
2018.
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People’s Republic of China “is willing to support the joint efforts of 
South East Asian countries in setting aside disputes to pursue joint 
development of the Nansha Islands”.  45

  
On May 8, 1992, China National Offshore Oil Corporation (CNOOC) 
entered into an oil development contract with an US company, Crestone 
Energy Corporation. The contract covers an area of 25,155 square 
kilometers, named Wan An Bei-21. This area is the Vanguard Bank, third-
fourth of which is within the 200 nautical-mile radius measured from 
Vietnam’s coastline, while the rest wholly lies in Vietnam’s extended 
continental shelf. China claimed that this area is within its nine-dash line 
claim and within the 200 nautical-mile radius measured from Spratly 
Islands. On May 16, 1992, Vietnam’s Ministry of Foreign Affairs issued a 
statement, condemning the contract for infringing Vietnam’s exclusive 
economic zone and continental shelf.  China proposed “setting aside 46

dispute and pursuing joint development” in response. This proposal was 
observed by Vietnam as an attempt to legitimize China’s nine-dash line 
claim, which would infringe Vietnam’s sovereign rights and jurisdiction 
recognized under the 1982 UNCLOS. 

3. Legality and Implications for Vietnam 
“Set aside dispute and pursue Joint Development” stems from the concept 
“joint development” in international practice but was tailored with 
another meaning by China. It includes three elements: 1) The territories 
concerned belong to China’s sovereignty; 2) the dispute is set aside; 3) 

 Guoxing, J. (1998), “China vs. South China Sea security”, Security Dialogue, 45

29:1, p. 101.

 Statement of the Ministry of Foreign Affairs of the Socialist Republic of 46

Vietnam on the Agreement between Chinese and US Oil Companies for the 
Exploration and Exploitation of Oil and Gas on the Continental Shelf of 
Vietnam, Press Release N0 08/BC, Vietnamese Mission to the United Nations, 19 
May 1992.
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the parties pursue joint development.  This concept is inconsistent with 47

international law and the UNCLOS in at least 4 respects. Firstly, the 
concept stresses that sovereignty belongs to one country and no 
overlapping claims exist, which is contrary to the very rationale of 
“setting aside dispute”. Secondly, the concept allows extending disputes 
to relevant territories rather than setting aside disputes. Thirdly, it links 
the issue of delimitation of overlapping areas, which is in accordance 
with UNCLOS, with sovereignty disputes. Finally, the concept promotes 
joint development in maritime areas where China enjoys no legitimate 
right under the UNCLOS to legitimize its claims. 
  
Facing a challenge against its sovereignty and territory integrity, it is 
well-advised that Vietnam relies on international law and conforms to its 
policy of no use of force and peaceful settlement of dispute. Furthermore, 
Vietnam is willing to cooperate in settling disputes for the real benefits of 
the two countries and the regional community. In particular, Vietnam 
welcomes companies from China and other countries to “jointly develop” 
in Vietnam’s continental shelf, provided that such joint development 
adheres to Vietnamese law and regulations and international law. Thus, 
the policy of “Cooperation for Mutual Development” (CFMD) was 
developed as Vietnam’s counter policy against the Chinese “Set aside 
dispute and pursue joint development”. Over the years, CFMD has been 
reinforced to express the willingness of the government. 

2. V I E T N A M ’ S “ C O O P E R A T I O N F O R M U T U A L 
DEVELOPMENT AT SEA” IN COMPARISON WITH 
CHINESE “SET ASIDE DISPUTE AND PURSUE JOINT 
DEVELOPMENT” 

“Cooperation for mutual development at sea” or “Cooperation for mutual 
development” in short, is a concept developed and utilized by Vietnam in 

 China’s Ministry of Foreign Affairs, Set aside dispute and pursue joint 47

development, http://www.fmprc.gov.cn/mfa_eng/
ziliao_665539/3602_665543/3604_665547/t18023.shtml accessed February 16, 
2018.
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negotiations with China from the end of 1990s until now. CFMD has five 
principal characteristics: 

2.1.  CFMD is a comprehensive solution that bases on principles of 
cooperation in UNCLOS 1982.  

Accordingly, the parties all enjoy benefits in sustainable management of 
the environment and sea resources, without impairing the parties’ 
positions in their dispute (if any). The Preamble of UNCLOS 1982 
recognizes the “desirability” to establish “with due regard for the 
sovereignty of all States, a legal order for the seas and oceans which will 
facilitate international communication and will promote the peaceful uses 
of the seas and oceans, the equitable and efficient utilization of their 
resources, the conservation of their living resources, and the study, 
protection and preservation of the marine environment”. Article 74 and 48

83 require that states, “in a spirit of understanding and cooperation, shall 
make every effort to enter into provisional arrangements of a practical 
nature”, while continue to cooperate towards a final agreement on 
delimitation. States are also obliged to “cooperate with each other in the 
conservation and management of living resources in the areas of the high 
seas”,  to manage resources in the Area,  to protect and preserve the 49 50

marine environment,  and to cooperate in marine scientific research.  51 52

Specifically, states bordering enclosed or semi-enclosed waters, of which 
Vietnam is an example, are required, under Article 123, to “endeavor, 
directly or through an appropriate regional organization, to coordinate the 
management, conservation, exploration and exploitation of the living 
resources of the sea”; as well as protection of the marine environment and 
scientific research. As such, CFMD fulfills all the obligations of 

 UNCLOS, n.7, at Preamble, the 5th paragraph.48

 Ibid, Articles 118 and 119.49

 Ibid, Part XI.50

 Ibid, Part XII.51

 Ibid, Article 242.52
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UNCLOS, as well as the principles of cooperation enshrined in the UN 
Charter  and other documents of the United Nations.  Furthermore, 53 54

CFMD is in consonance with the interpretation of UNCLOS 1982 by the 
arbitration in South China Sea case.  55

2.2.  While JD is both agreed upon and implemented by States, CFMD 
may involve the participation of private actors, such as companies.  

Companies may take part in the implementation phase of a CFMD 
agreement under the direction and auspice of their home states, as in the 
case of the Tripartite Agreement among China National Offshore Oil 
Company, Philippine National Oil Company, and PetroVietnam in certain 
areas in Spratly Islands.  Moreover, members of a CMFD agreement 56

can be disputing parties or non-disputing parties, while JD is a 
“provisional arrangement” between disputing parties awaiting a 
delimitation agreement. Accordingly, CFMD may take the form of a 
joint development, joint venture or other forms; and can be implemented 
in various ways, whether by an equitable contribution and management of 
the parties, or through an authorized third party. In an area subjected to a 
state’s non-disputing sovereignty or sovereign rights, CMFD may be 
implemented with the contribution of natural resources of one party and 
the contribution of technology and finance by the other one. 

2.3.  CFMD can be implemented in all sea areas.  

 Charter of the United Nations, 26 June 1945, 557 UNTS 143, Articles 1(3), 11, 53

13, 55.

 See, e.g. General Assembly Resolution 2625 (XXV), Declaration on 54

Principles of International Law concerning Friendly Relations and Co-operation 
among States in accordance with the Charter of the United Nations, A/RES/
25/2625, available from http://www.un-documents.net/a25r2625.htm.

 South China Sea Arbitration, n.5, paras 946, 984-986.55

 See full text of the Agreement at http://nghiencuubiendong.vn/download/56

doc_download/138-a-tripartite-agreement-for-joint-marine-scientific-research-in-
certain-areas-in-the-south-china-sea accessed February 14, 2018.
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These areas include not only areas subjected to the sovereignty or 
jurisdiction of one or more states (internal waters, territorial sea, 
exclusive economic zone, continental shelf) but also areas beyond 200 
nautical miles (the high sea and the Area). As mentioned above, CFMD 
may take the form of a joint development in overlapping areas, disputing 
waters, or in oil fields crossing borders of different states. It can also take 
place within an area subject to the sovereignty of one State only. 

2.4.  CFMD has a large scope of implementation,  
CFMD may cover exploration and exploitation of resources, protection 
and preservation of the marine environment, maritime search and rescue, 
disaster prevention and control, and repression of piracy, etc. These are 
consistent with the 1982 UNCLOS, as well as Declaration on the Conduct 
of parties in the South China Sea (DOC) and the forthcoming China-
ASEAN South China Sea Code of Conduct (COC). Joint development, on 
the other hand, has been largely focused on exploration and exploitation 
of resources to an extent that makes it more resemble “joint exploitation”. 

2.5.  CFMD is a permanent and long-term measure, while JD is a 
“provisional arrangement”.  

In practice, due to its provisional nature, JD is often abused by States to 
delineate the disputing areas based on their excessive claims of maritime 
zones, which are contrary to international law. By contrast, CFMD needs 
a clear, defined area with sound legal basis for long-term cooperation.  57

Thus, CFMD prevents the abusive behavior of States while aiming at 
sustainable development and mutual understanding rather than merely 
preventing the dispute from escalating or expanding to other fields. 
  

 Schofield, C. (2014). Defining areas for joint development in disputed waters. 57

In S. Wu & N. Hong (Eds.), Recent Developments in the South China Sea 
Dispute: The Prospect of a Joint Development Regime (pp. 78-98). London: 
Routledge, “It can also be remarked that an important purpose of establishing 
maritime joint development areas is to provide jurisdictional certainty and thus a 
sound basis for offshore resource development and management activities.”
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The benefits that CFMD provide for Vietnam and other countries are 
threefold. Firstly, CFMD offers them the flexibility in dealing with the 
initiative “set aside dispute and pursue joint development” introduced by 
China. Vietnam can require China to cooperate in the exploration and 
exploitation of oil fields crossing the delimitation line in the Gulf of 
Tonkin. In doing so, Vietnam welcomes oil companies from China and 
other countries to partake in the exploration and exploitation activities in 
Vietnam’s territorial sea in accordance with the 1982 UNCLOS, with due 
respect to Vietnam’s sovereignty and sovereign rights. In fact, Vietnam 
and China have signed the Sino-Vietnamese Agreement on Fishery 
Cooperation in the Gulf of Tonkin in 2000,  accordingly each party 58

contributed its own maritime zone (after delimitation) to constitute a joint 
fishery area, managed and overseen by the Joint Fishery Committee in the 
view of sustainable development. The Philippines can apply the same 
tactic. Secondly, CFMD helps Vietnam and the Philippines gain support 
from both within and outside the region, especially countries that involve 
in a multilateral dispute as the one in Spratly Islands. The Philippines, for 
example, has once again raised the possibility of joint development with 
China on hydrocarbon resources after the South China Sea ruling. At a 
plenary session of the One Belt and One Road Forum in Beijing on 14 
May 2017, Philippine Special envoy Jose de Venecia expressed the 
Philippines’ willingness to convert “contested areas” in the South China 
Sea into “a zone of friendship”.  However, any such joint development 59

“would conform to Philippine law and wouldn’t lead to the loss of 
Philippine territory”.  The concept of CFMD is found also in agreements 60

 See full text at http://extwprlegs1.fao.org/docs/pdf/bi-51872.pdf accessed 58

February 15, 2018.

 Nestor Corrales, PH envoy to ASEAN: Let’s develop South China Sea’s oil 59

‘potential’, Globalnation / Asia & Pacific, 14 May 2017, https://
globalnation.inquirer.net/156589/ph-envoy-to-asean-lets-develop-south-china-
seas-oil-potentialaccessed February 23, 2018.

 Philippines Weighs China Energy Deal in Disputed South China Sea, The 60

Bloomberg, 15 August 2017, https://www.bloomberg.com/news/articles/
2017-08-15/philippines-weighs-china-energy-deal-in-disputed-south-china-sea.
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of other countries such as the 2008 Japan-China Joint Press Statement in 
the East China Sea of 18 June 2008 under the similar hat of “a joint 
development at the sites based on the principle of mutual benefit.”  61

Finally, CFMD can be regarded as a contribution by Vietnam to the 
interpretation of the 1982 UNCLOS that is responsive to the current 
regional geopolitics and international law. 

CONCLUSION 
The South China Sea has always been and will continue to be of great 
concern to countries in the Asia-Pacific region. Among many peaceful 
means of dispute settlement, joint development remains a viable option 
for many countries. If applied in accordance with the UNCLOS, it can 
bring the disputing parties to cooperative projects with the aim of 
fulfilling their mutual benefits, while preserving the parties’ positions in 
the dispute. Being developed from the notion of “joint development”, 
CFMD is a measure that aims at sustainable, long-term, and 
comprehensive cooperation between States, as it allows a great flexibility 
for the parties to agree on the scope, subject, and methods of 
implementation,  provided that they comply with international law, in 62

particular the 1982 UNCLOS, on the basis of mutual trust, mutual 
benefits and benefits of the international community. For small claimant 
States in the South China Sea disputes such as the Philippines, Malaysia, 
Brunei and Vietnam with less military power than China, CFMD could be 
a powerful tool to bring the fruitful benefit in their international relations.  

 See note 21.61

 On the factors of a successful joint development agreement, see Beckman, R., 62

Schofield, C., Townsend-Gault, I., Davenport, T. and Bernard, L. (2013) Factors 
conducive to joint development in Asia -lessons learned for the South China Sea 
In R. Beckman, I. Townsend-Gault, C. Schofield, T. Davenport and L. Bernard 
(Eds.), Beyond Territorial Disputes in the South China Sea: Legal Frameworks 
for the Joint Development of Hydrocarbon Resources (pp. 291-311), United 
Kingdom: Edward Elgar; Nguyen Hong Thao, Joint development in the Gulf of 
Thailand, IBRU Boundary and Security Bulletin Autumn 1999, Durham 
University, available at https://www.dur.ac.uk/ibru/publications/download/?
id=153
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PARTY AUTONOMY IN THE INTERNATIONAL COMMERCIAL 
ARBITRATION:  

A CRITICAL EVALUATION OF ITS AMBITS AND LIMITS 

Md. Pizuar Hossaini 

ABSTRACT 
 The recent economic growth of the international trade and commerce has 
drawn the attention in the creation and amendment of various 
international commercial arbitration laws, principles, and regulations. 
Like the “principle of party autonomy”, many well-recognized doctrines 
have emerged so far. This principle broadens the freedom of the parties to 
essentially determine laws, arbitrators, place of arbitration, etc. However, 
certain restrictive principles have been developed which limit its 
application. This paper mainly endeavours to portray a critical evaluation 
of such influences and bounds of the party autonomy focusing on the 
relevant laws.   

Keywords: Party Autonomy, International Commerce, Private 
Resolution, Public Policy, State Sovereignty, Bangladesh. 

I. INTRODUCTION 
During the 16th century, Charles Dumoulin, a French Scholar, claimed 
that the will of the parties was sovereign in case of contracts.  This 1

advancement is purported to be the origin of the concept of “party 
autonomy” principle providing a wide liberty to the parties of a contract 

i Md. Pizuar Hossain is working as a Lecturer at the Department of Law, East 
West University, Dhaka, Bangladesh. He has pursued his LL.B. (Hons.) degree 
from BRAC University, Dhaka, Bangladesh and achieved the “Vice Chancellor’s 
Medal” award. He has completed his LL.M. degree from the East West 
University, Dhaka, Bangladesh and achieved the “Chancellor’s Gold Medal” 
award. 
 Mo Zhang, Party Autonomy and Beyond: An International Perspective of 1

Contractual Choice of Law, (20th Emory International Law Review, 2006) pg. 
511, 516.
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to choose the law by which their contract is to be governed.  It was 2

recognized by the English Court for the first time in the Robinson  case to 3

determine the judicial enforceability of a contract.  With the passage of 4

time, this principle has been recognized in most of the international 
arbitration laws, rules, and conventions simply as the guiding principle of 
the International Commercial Arbitration (ICA).   5

  
Various national legal systems of the common law and civil law 
countries,  international arbitration institutions,  and organisations  6 7 8

adopted it to be exercised before and after the commencement of the 
arbitral proceedings accordingly.  Likewise, the UNCITRAL Model Law 9

 Julian D. M. Lew, Applicable Law in International Commercial Arbitration: A 2

Study in Commercial Arbitration Awards (Oceana Publications, 1978) p. 79; 
Andrew Barraclough and Jeff Waincymer, ‘Mandatory Rules of Law in 
International Commercial Arbitration’ (2005) 6 Melbourne Journal of 
International Law 205, 217.

 Robinson v. Bland (1760) I Wm. BI 234. z Burr 1077.3

 Ibid, available at <http://swarb.co.uk/robinson-v-bland-1760/> accessed on 15 4

April 2017; please note that the contract was void under the English law but 
valid under the French law.

 Emmanuel Gaillard, The Leading Arbitrators' Guide to International 5

Arbitration, Lawrence W. Newman and Richard D. Hill eds. (2004) pp. 185, 199; 
Alan Redfern et. al., Law and Practice of International Commercial Arbitration 
(Sweet & Maxwell, 4th ed., 2004), [Redfern], p. 265.

 Department of Economic Policy and Development of the City of Moscow v 6

Bankers Trust Co. (2004) EWCA Civ 314, available at <http://
archive.onlinedmc.co.uk/city_of_moscow_v__bankers_trust.htm> accessed on 
15 April 2017.

 Fleur Johns, ‘Performing Party Autonomy’ (2008) 71 Law & Contemporary 7

Problems, [Johns], pg. 243, 252.

 Redfern, n.5, p. 265.8

 Lars Markert, ‘Arbitrating in the Financial Crisis: Insolvency and Public Policy 9

versus Arbitration and Party Autonomy - Which Law Governs?’ (2009) 2 
Contemporary Asia Arbitration Journal 217, 219.
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on International Commercial Arbitration 1985 (UNCITRAL Model Law) 
recognized this principle when it was drafted.  Very recently, the 10

Arbitration Act 2001  of Bangladesh adopted this principle to be applied 11

with a view to deciding the jurisdiction of the arbitral tribunals.  It 12

should be mentioned that this Act embraced the “severability” expression 
of the arbitration clause with the same effect of the principle of party 
autonomy.  Whatever the form of expression is, it ensures freedom to the 13

parties in relation to ICA to a greater extent. However, this principle itself 
may appear to be restricted on the grounds of “public policy” while a 
major challenge is to maintain the balance between the “autonomy of the 
parties” and “mandatory provisions” of applicable laws.  Another 14

emerging issue is the intervention of the Court to uphold “State 
sovereignty” by limiting the freedom of the parties.  15

  

 Lord Justice Steyn, ‘Towards a new Arbitration Act’ (1992) 58 Journal of 10

International Commercial Arbitration 78, 80; Robert Morgan, An Introduction to 
the Law and Practice of Arbitration in Scotland' (1993) 59 Journal of 
International Commercial Arbitration 23, 24; Klaus Peter Berger, 'International 
economic arbitration in Germany: A New Era' (1992) 8 Arbitration International 
101; Tomas Kennedy-Grant 'Dispute resolution in New Zealand' (1992) 58 
Journal of International Commercial Arbitration 58, 62; Robert Burnard, 'The 
New Zealand Law Commission's Report on the UNCITRAL Model Law' (1992) 
8 Arbitration International 281, 281.

 The Arbitration Act No. I of 2001 (Bangladesh).11

 Ibid, Section 18. This provision reads as follows:  12

“Severability of agreement: - An arbitration agreement which forms part of 
another agreement shall be deemed to constitute a separate agreement while 
giving decision for the purpose of determining the jurisdiction of the arbitral 
tribunal.’”

 Ibid.13

 Note, ‘Developments in the Law - The Paths of Civil Litigation’ (2000) 113 14

Harvard Law Review 1851, 1862-63; Redfern, n 5, pg. 315.

 J.S. McClendon and R.E.E. Goodman, International Commercial Arbitration 15

in New York (New York: World Arbitration Institute, 1986) p. 307.
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Taking into account the preceding propositions, the author divided this 
paper into four parts: Part I already familiarised the brief introduction of 
the party autonomy principle; Part II focuses on the critical evaluation of 
the ambits of this principle exercised in the arbitration process before and 
after the establishment of arbitration tribunal; Part III shows the 
assessment of the role of “public policy”, “mandatory rules” and “State 
sovereignty” as the limitations to the application of this doctrine in the 
ICA; and Part IV concludes the paper. For this purpose, the frameworks 
of party autonomy principle included in the UNCITRAL Model Law and 
the Arbitration Act 2001 along with other relevant national and 
international instruments will be addressed where appropriate. 

II. AMBITS OF PART AUTONOMY PRINCIPLE IN THE ICA 
\The ICA is a private resolution process made by contractual agreement 
between the cross-border contracting parties with a view to resolving a 
dispute outside the Court.  In this context, the application of the party 16

autonomy principle comes into play to: appoint the arbitrators; choose the 
seat, and governing laws of the arbitration; select the experts as well as 
the language of the arbitration (if necessary), and prepare a schedule of 
conducting the arbitration process.  In respect to the appointment of the 17

arbitrators, the parties have the freedom to determine the number of the 
arbitrator(s), either sole or any uneven number, and procedure for 
choosing the arbitrator(s).  Regarding this, the UNCITRAL Model Law 18

emphasizes that the nationality of an arbitrator shall not be any ground of 
his/her being appointed or rejected.                  19

 Margaret L. Moses, the Principles and Practice of International Commercial 16

Arbitration (New York: Cambridge University Press, 1st ed., 2008) pp. 2-3. 

 Marc J. Goldstein, ‘Business Transactions and Disputes: International 17

Commercial Arbitration’ (2000) 34 International Law Journal 519, 520; See also, 
Johns, n. 7, pg. 260.  

 The UNCITRAL Model Law, Article 10(1); See also, the ICSID Convention, 18

Article 37(2)(a); the English Arbitration Act (EAA), Section 23.

 Ibid.19
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As a reflection of the party autonomy principle, the parties can choose the 
place of arbitration.  It should be mentioned that if the parties cannot 20

reach any agreement to appoint the arbitrator(s), the arbitral tribunal,  or 21

other institution or authorized person  can do the same. The parties can 22

also agree on the powers of the tribunal to conduct the arbitration 
including the power to decide on the admissibility, relevance, materiality, 
and probative value of any evidence.  In addition to that, the parties have 23

the right to designate one or more experts or legal advisers to prepare the 
report(s) on certain technical issues to resolve their dispute.           24

  
Significantly, under the ambit of the party autonomy principle, the parties 
have the right to agree on the procedure of the arbitration process to be 
followed by the tribunal.  This freedom indeed guarantees that the 25

arbitral proceedings would be conducted in a fair and orderly manner free 
from the influences of any “uncommon local standard” on the arbitrators. 
It may be addressed that the parties’ right to or not to apply for “interim 
measure” under Article 9 of the UNCITRAL Model Law reflects the 
notion of party autonomy since this provision does not prevent the parties 
to make any agreement not to apply for an interim measure from a Court.   
  
Under the purview of Section 36(1) of the Arbitration Act 2001 of 
Bangladesh, the parties have the right to determine the applicable “rules 

 Ibid, Article 20(1).20

 Ibid, Article 20(1).21

 The EEA, Section 3(b).22

 The UNCITRAL Model Law, Article 19(1); See also, the EAA, Section 38(1); 23

the ICSID Convention, Article 41(2). These provisions give the parties only the 
right to bring any objection on the ground that the Tribunals lacks “jurisdiction” 
or “competency” to deal with the concerned matter.

 Ibid Article 26(1).24

 Ibid, Article 19(1) 25
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of law” even unrelated to the source of the applicable “substantive law”.  26

This right certainly extends to the freedom of choosing the rules of 
international commercial law, or the lex mercatoria relevant for resolving 
a dispute through the arbitration process. Interestingly, it is depicted in 
Section 36(2) of the said Act that when the parties would fail to choose 
any applicable substantive law, the concerned tribunal shall have the 
authority to apply the suitable “rules of law” case-by-case basis. It should 
be mentioned that this provision reduces the burden of using the “conflict 
of laws rules” enumerated in Article 28(2) of the UNCITRAL Model 
Law.  27

  
Nevertheless, Section 36(2) of the said Act requires that ‘[t]he arbitral 
tribunal shall decide in accordance with the terms of the contract taking 
into account the usages of the concerned matter, if any, for ends of 
justice.’ Hence, the purpose of applying the appropriate “substantive law” 
considering the terms of a particular contract is indeed to meet the 
requirements of the “ends of justice” which is, however, not mentioned in 
the UNCITRAL Model Law.  
  
At this instant, Article 28(4) of the UNCITRAL Model Law depicts that 
‘[i]n all cases, the arbitral tribunal shall decide in accordance with the 
terms of the contract and shall take into account the usages of the trade 
applicable to the transaction.’ From a careful reading of both the 
provisions of the respective laws, it is found that the UNCITRAL Model 
Law omits the condition of meeting “ends of justice” whereas the Act of 
Bangladesh omits to fulfil this requirement “in all cases”. As a 
justification of overlooking this in the Act of Bangladesh, it can be said 
that when the arbitral tribunals would be able to provide justice to the 

 Ibid, Article 28(1). 26

 Please note that this provision is identical to the Arbitration and Conciliation 27

Act 1996, Section 28(1)(b)(iii); the ICC Arbitration Rules 1998, Article 17(1); 
the Netherlands Arbitration Act 1986, Article 1054(2); the Swiss Private 
International Law Act 1987 Article 187(1); the WIPO Arbitration Rules 1994, 
Article 59(a).
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concerned parties otherwise than by considering the terms of a contract, 
the requirement needs not to be brought into the spotlight.    

III. LIMITS OF PARTY AUTONOMY PRINCIPLE IN THE ICA 
Over the past few years, many Courts uphold the principle of party 
autonomy keeping pace with the intentions of the legislatures of the 
“arbitration friendly” countries and reduce the threshold of restricting its 
application.  Nonetheless, many scholars argue that the application of 28

this principle should be subjected to the limitation of “public policy”, 
“State sovereignty”, and “mandatory laws” of the lex loci arbitri 
traditionally before and after the establishment and commencement of the 
arbitration tribunal and its process respectively.  In relation to this 29

outline, the grounds of restricting the scopes of this doctrine have been 
discussed the following: 

[A] Party Autonomy Principle and Public Policy 
The role of public policy is essentially three-fold: firstly, the freedom of 
the parties can be limited by the rule governing the arbitrability of the 
arbitration agreement; secondly, an award can be set aside if it violates 
the public policy; and finally, if the award infringes the public policy its 
recognition and enforcement can be refused.  At this point, there is 30

arguably general tendency of the States to reduce or even abolish the 
limits of public policy under the international arbitration to a minimum 
extent due to the absence of its universally accepted determining 

 Christopher Lau and Christin Horlach, ‘Party Autonomy - The Turning 28

Point?’ (2010) 4 Dispute Resolution International 121, 122.

 A. F. M. Maniruzzaman, 'International Arbitrator and Mandatory Public Law 29

Rules in the Context of State Contracts: An Overview' (1990) 7(3) Journal of 
International Arbitration 53, 54.

 Bernhard Hanotiau and Olivier Caprasse, ‘Public Policy in International 30

Commercial Arbitration' in Gaillard/Di Pietro ed., Enforcement of arbitration 
agreements and international arbitral awards (2008) p. 787.
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threshold.   31

  
Various national legal systems and Courts define it mostly considering the 
public interest and morality of particular country case-by-case basis. For 
instance, in the Egerton  case, the House of Lords described “public 32

policy” as ‘[a] principle of law which holds that no subject can lawfully 
do that which has the tendency to be injurious to the public or against 
public good’.  Later, in the Peh Teck Quee  case, the Singapore Court of 33 34

Appeal interpreted public policy referring to the contract and its 
enforcement instead of the choice of law itself.  This obiter dictum infers 35

that the parties are free to govern their arbitral agreement unless the 
contract itself or its enforcement is in contrast with the public policy.  
  
Recently, in the Thomas  case, the US Court of Appeals (11th Circuit) did 36

not hesitate to draw the line of limitation of party autonomy to maintain 
the “equality and fairness” between the contracting parties.  This 37

decision requires putting a limitation on party autonomy even in the 
selection of the dispute resolution process, at least in the US, under the 
guise of maintaining equity and fairness.  
  
Consequently, it is understood that public policy is an essential ground to 

 Karl-Heinz Bockstiegel, ‘Public Policy as a Limit to Arbitration and its 31

Enforcement’ (2008) IBA Dispute Resolution International 125, 127.

 Egerton v Brownlow (1853) 4 HLC 1.32

 Ibid, available at <http://swarb.co.uk/egerton-v-earl-of-brownlow-hl-1853/> 33

accessed on 3 April 2017.

 Teck Quee v Bayerische Landesbank Girozentrale (2000) ISLR 148 (CA).34

 Ibid, available at <http://www.singaporelaw.sg/sglaw/laws-of-singapore/35

overview/chapter-6?id=1472> accessed on 3 April 2017.

 Puliyurumpil Mathew Thomas v Carnival Corp (2009) Case No. 08-10613.36

 Ibid.37
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select the arbitration process and refuse the recognition or enforcement of 
the arbitral award. It is also clear that such power could be exercised by 
both the Court and the arbitral tribunal. Nevertheless, the International 
Law Association (ILA) resolute in April 2002 to interpret the concept of 
public policy narrowly in the international arbitration adopting 
purportedly the international standard of public policy.  This standard 38

requires that the scope of party autonomy can be restricted on the ground 
of public policy only if the “fundamental principle” of the concerned 
State is violated.  39

  
In respect to the standard of public policy to be followed in enforcing 
contracts in Bangladesh, the restrictions, inter alia, given in the Contract 
Act 1872  may be referred. For illustration, certain agreements are 40

expressly declared as void under the said Act such as agreements in which 
part of consideration or object is unlawful;  agreements made without 41

consideration;  agreements made in restraint of marriage,  trade,  legal 42 43 44

proceedings;  uncertain agreements;  wagering agreements;  45 46 47

 Resolution of the ILA on Public Policy as a Bar to Enforcement of 38

International Arbitration Awards adopted at the International Law Association’s 
70th Conference held in New Delhi, India, 2-6 April 2002.

 Ibid.39

 ACT NO. IX OF 1872.40

 The Contract Act 1872, Section 24.41

 Ibid, Section 25. 42

 Ibid, Section 26. 43

 Ibid, Section 27.44

 Ibid, Section 28.45

 Ibid, Section 29.46

 Ibid, Section 30.47
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agreements contingent on impossible events;  and agreements to do 48

impossible acts . 49

  
Along with the foregoing provisions included in the Contract Act 1872, 
the Arbitration Act 2001 introduces certain mandatory provisions in the 
interests of public policy, regarding the limitation period(s) to initiate an 
arbitral proceeding, the form of an arbitration agreement, appointment 
and termination of the arbitrators, arbitrability of a dispute, challenge of 
arbitral award etc., which have been addressed in detail in the following 
discussion.   
   
[B] Party Autonomy Principle and Mandatory Provisions   
Under the purview of the party autonomy principle, the contracting 
parties have a broad freedom to construct an arbitration agreement of 
their choice, whether ad hoc or institutional arbitration. However, such 
freedom of the parties is subjected to many “mandatory rules” including a 
principal pre-requisite i.e. the arbitration agreement must be valid as per 
the law governing the substantive contract.  Often the mandatory 50

provisions in arbitration create conflicts of interests between the States, or 
States and individuals or organizations because there may be 
contradictory mandatory laws in the concerned States.   51

Generally, the law governing the arbitral procedure must be in 
compliance with the rule of the lex arbitri, the place of the seat of 
arbitration.  Hence, some UNCITRAL Model Law provisions are 52

 Ibid, Section 36.48

 Ibid, Section 56. 49

 Lord Cooke of Thorndon, ‘Party Autonomy’ (1999) 30 Victoria University of 50

Wellington Law Review 257, 271.

 Marc Blessing, 'Mandatory Rules of Law versus Party Autonomy in 51

International Arbitration' (1997) 14(4) Journal of International Arbitration 23, 24.

 Ibid, 635.52
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mandatory which parties are not allowed to exclude or modify such as 
Article 18 of the UNCITRAL Model Law provides that each contracting 
party shall be treated equally and given opportunity to represent their 
case.  It should be mentioned that the mandatory rules or laws may vary 53

from jurisdiction to jurisdiction and reflect each State’s “economic, 
social, and/or political wellbeing”.  Not only that, the mandatory laws 54

which are inconsistent with the well-recognized public policy must be 
inapplicable as a restriction of the party autonomy principle.  55

In the question of the nature of the mandatory rules or laws, there is 
absolutely no doubt that both the procedural law and the substantive law 
are included within the realm of the same.  Nonetheless, even if the 56

parties choose the law(s) as per the party autonomy principle, such law(s) 
may not be absolutely welcomed by the arbitral tribunal. In other words, 
the mandatory laws are applicable only where the same are relevant with 
the lex loci contractus for determining the enforceability of a contract.   57

 Holtzmann and Neuhaus, ‘A Guide to the UNCITRAL Model Law on 53

International Commercial Arbitration: Legislative History and Commentary’, 
available at <http://www.kluwerarbitration.com/CommonUI/book-toc.aspx?
book=TOC_Holtzmann_1985> accessed on 20 April 2017. 

 Marc Blessing, ‘Impact of the Extraterritorial Application of Mandatory Rules 54

of Law on International Contracts’ [1999], available at <http://
www.baerkarrer.ch/ Publications/1009/4_3_9.pdf> at 1 April 2017; Yves Derains, 
'Public Policy and the Law Applicable to the Dispute in International Arbitration' 
in Pieter Sanders (ed), Comparative Arbitration Practice and Public Policy in 
Arbitration (1987) pp. 227, 228.

 Pierre Mayer, 'Mandatory Rules of Law in International Arbitration' (1986) 2 55

Arbitration International 274, 280; Serge Lazareff, 'Mandatory Extraterritorial 
Application of National Law' (1995) 11 Arbitration International 137, 138; 
Barraclough and Waincymer (n 2), 219.

 Ibid (Mayer), 275.56

 Banks McDowell, ‘Party Autonomy in Contract Remedies’ (1977) 57 Boston 57

University Law Review 429, 435.
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The Arbitration Act 2001 of Bangladesh entailed certain mandatory 
provisions in its application for the proceedings of an arbitral tribunal. To 
begin with, the “limitation period” under the Limitation Act 1908  for a 58

civil suit is also applied by the arbitrators which vary from one to three 
years calculated from the date of arising the cause of action.  As regards 59

the form of contract, it is required that the arbitration agreement made 
either as an “arbitration clause” in a contract or a “separate agreement” 
must be in “writing”.   60

Before the commencement of the arbitration, the arbitrators have the 
freedom to decide the number of the arbitrators who must be 
“independent and impartial” in conducting the arbitration process and 
providing award(s).   On the other hand, if an arbitrator becomes 61

ineligible for being appointed or his/her impartiality and independence 
are reasonably questioned, he/she must not be appointed as an arbitrator.  62

After the commencement of the arbitral proceedings, an arbitrator has to 
be removed for being unable to continue an arbitral process without any 
delay or reasonably questioned for becoming partial and corrupted.  63

Besides, when one of the parties to an arbitration agreement initiates 
Court proceedings contravening the concerned arbitration clause, based 
on the objection of the other party, the Court must refer the parties to 
arbitration if the arbitration agreement is primarily valid.  Finally, the 64

parties have the freedom to challenge an award of arbitration but the 

 Act No. IX of 1908.58

 The Arbitration Act 2001, Section 55.59

 Ibid, Section 9.60

 Ibid, Section 12(9).61

 Ibid, Section 15. 62

 Ibid.63

 Ibid.64
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grounds are limited to the invalidity of the arbitration agreement under 
the relevant law; incapacity of one of the parties to the arbitration; lack of 
proper notice of appointing arbitrators to one of the parties, or failure to 
present their case; and exceeding the jurisdiction of the tribunal to give 
award.   65

[C] Party Autonomy Principle and State Sovereignty 
The question of predominant conflict between the party autonomy 
principle and State sovereignty arises because the Courts often consider 
the arbitration as a threat to their jurisdiction and violation of the 
sovereignty and public policy of the States.  In respect to the role of the 66

Courts into the arbitration process, many scholars argue that the Courts 
should not interfere in the arbitration process parroting that ‘you have 
made your bed so you must lie in it’.  Since the parties agree to solve 67

their problems by the arbitration mechanism confirming the autonomous 
principle, the Courts should not bother the parties.  

On the other hand, some other scholars emphasis on that the ‘nanny 
knows best’ addressing that the Court who will ultimately decree and 
decide all the issues as the ultimate power belongs to the Courts to 
impose their own principles and values on the arbitration.  Hence, it is 68

perceived that there is still a controversy as to when the Courts should 
intervene in the arbitration process, more rigorously whether the Courts 
should intervene at all. 

 Ibid, Section 43.65

 Egbedi Tamara, ‘An Analysis of the Effect of Public Policy on Part Autonomy 66

in International Arbitration’ (2008) cited from Sunday A. Fagbemi, ‘The Doctrine 
of Party Autonomy in International Commercial Arbitration: Myth or Reality?’ 
AFE Babalola University Journal of Sustainable Development Law & Policy 
222, 236.

 R H Christie, ‘Arbitration Party Autonomy or Curial Intervention: The 67

Historical Background’ (1994) 111 South African Law Journal 143, 144.

 Ibid.68
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To respond to this concern, in the Volt Information Science  case, the US 69

Supreme Court recognised the importance of party autonomy principle 
included in the Federal Arbitration Act 1925 (FAA). The Court depicted 
that the FAA would simply enforce the terms of the private agreements to 
arbitrate confirming the party autonomy principle whereas the Court 
would ensure that the private agreements to arbitrate have been enforced 
as per their terms.  In the Vita Food Products  case, Lord Wright very 70 71

lucidly pointed out that in terms of choice of law if the parties made the 
choice in “good faith” complying with the “public policy”, the decision of 
the parties is regarded as conclusive even if the chosen law is not related 
to the parties or the transaction.  72

The New York Convention  is the most substantial treaty in relation to the 73

ICA which is especially concerned with the implementation of foreign 
awards.  This Convention recognises the “party autonomy” doctrine in 74

the written agreement between the parties except for situations where it 
conflicts with the “public policy”.  In order to harmonise the 75

enforcement of the arbitral awards, the UNCITRAL Model Law came to 

 Volt Information Science, Inc. v Board of Trustees of Leland Stanford Junior 69

University (1989) 489 US 468,479; See also, Scherk v Alberto-Culver (1974) 417 
US 506, 510-511.

 Ibid, available at <https://supreme.justia.com/cases/federal/us/489/468/70

case.html> accessed on 2 April 2017. 

 Vita Food Products Inc v Unus Shipping Co.Ltd (1939) AC 277, 270.71

 Ibid, available at <http://www.uniset.ca/other/cs3/1939AC277.html> accessed 72

on 5 April 2017. 

 The United Nations Convention on the Recognition and Enforcement of 73

Foreign Arbitral Awards 1958 (New York Convention), entered into force on 7 
June 1959.

 Redfern (n 5), 81.74

 The New York Convention, Article II(1).75
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reform the New York Convention. Article 19(1) of the UNCITRAL Model 
Law provides that to conduct the arbitral proceedings, the parties are 
entitled to agree on the procedure which should be followed by the 
arbitral tribunal  and thus, no Court should intervene except where 76

permitted under the said law.  77

Nevertheless, the awards made according to the direction of the parties 
would be refused to enforce if found in contrast with the public policy.  78

Following this, in the Mastrobuonu  case, the US Court of Appeals (7 79

Circuit) held that although the parties are free to determine the rules and 
procedure of their arbitral agreement, the “public policy” ground of 
limitation must be considered.  Moreover, it is required that the parties 80

should obey even the unfair outcome of the arbitration on the basis of the 
principle of pacta sunt servanda.   81

Hence, it is certain that albeit there is a prevalent debate on the conflict 
between the principle of party autonomy and State sovereignty, the 
Court’s intervention is permitted, limiting the party autonomy principle, 
based on the circumstances of each dispute and applicable laws to keep 
pace with the recent trends in the field of ICA. Thus, there is no doubt 
that the parties sometimes need to divorce the party autonomy principle 

 The UNCITRAL Model Law, Article 19 (1).76

 Ibid, Article 5.77

 Patrick J. Borchers, ‘Categorical Exceptions to Party Autonomy in Private 78

International Law’ (2007-8) 82 Tulane Law Review 1645, 1651; Thorndon (n 
50), 258.

 Mastrobuonu v Shearson Lehman Hutton, Inc., (1995) 514 US 52, 55. 79

 Ibid, available at <https://supreme.justia.com/cases/federal/us/514/52/> 80

accessed on 10 April 2017.

 Ibid; See also, Thomas G. Ryan, ‘Reasonable Relation and Party Autonomy 81

under the Uniform Commercial Code’ (1979-80) 63 Marquette Law Review 219, 
225. 
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for upholding State sovereignty. 

IV. CONCLUSION 
To sum up, the principle of party autonomy plays a great role to ensure 
freedom of the parties of the ICA which ultimately encourages the traders 
to enter into contracts even going beyond their territorial borders. This 
principle ensures the liberty of the parties of arbitration to determine the 
laws and rules applicable in the arbitral process, number of arbitrators, 
the seat of the arbitration, powers of the tribunal, schedule of conducting 
arbitral proceedings and pronouncing award(s) and so on. Nevertheless, 
this doctrine is considerably qualified since the most crucial ground of 
restricting its magnitude is the public policy. In conjunction with this 
ground, two other factors have been emerged related to the possessions of 
mandatory rules of laws of a particular jurisdiction, and intervening 
power of the Courts exercised when it is found that this principle is 
threatening the State sovereignty by restricting the powers of the judges. 
It is significant to mention that like many other countries, Bangladesh 
included this principle within its 2001 Act considering the needs of the 
advancement of the international commerce around the world. The legal 
implications of this principle are quite parallel to the effects of the 
UNCITRAL Model Law with a little differences as explored in this paper.        
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POVERTY ERADICATION AND HUMAN RIGHTS: ADVANCING 
APPLICATION OF THE ECONOMIC, SOCIAL AND CULTURAL 

RIGHTS AT THE STATE AND REGIONAL COURTS 

Mohammad Habibur Rahman 

ABSTRACT 
This article intends to explore whether the international human rights 
laws are capable of addressing the poverty issues and even whether the 
idea of “freedom from poverty” should be considered as fundamental 
human rights. This article would specifically reflect on the theoretical and 
practical difficulties an under-developed or developing State commonly 
meets in dealing with the economic, social and cultural rights (“ESCR”). 
In order to examine and understand the current situation this article would 
include a number of case studies from regional courts e.g. European 
Court of Human Rights (“ECtHR”), African Commission on Human 
Rights (“ACHR”) and from other national courts e.g. cases from India, 
Bangladesh, and Kenya etc. 

I. INTRODUCTION  
In today’s world, “poverty” has become one of the critical issues that 
must be considered with broader outlook.  Unfortunately, over 40% of the 1
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London (UK). Afterwards, he received Cardiff Law School Scholarship to do his 
LL.M. in Human Rights Law & accordingly finished his LL.M. with highest 
distinction. Later on, he completed his PGDL BPTC from Cardiff University and 
then called as a Barrister of the England & Wales in 2017. At present, he is 
working as an Associate at T. Rahman & Associates also as adjunct faculty 
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 Louise Arbour, Principles and Guidelines for a Human Rights Approach to 1

Poverty Education Strategies (United Nations High Commissioner for Human 
Rights, Office of the United Nations High Commissioner for Human Rights) HR/
PUB/06/12.
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world’s total population living within the danger of poverty.  The 2

condition is so severe that one person from five struggling just to survive 
on this earth.  Over the time, this “economic crisis”  is reaching every 3 4

sphere of human life and social structure around the globe.  It is already 5

settled that the human rights and global economy both are interlinked and 
has a strong correlation to each other.  However, this relationship is not 6

always steady and harmonious, rather sometimes problematic.   7

The notion of “freedom from poverty”  is developed rapidly and appealed 8

vital considerations from distinct national and international 
organizations.  It is mostly accepted that, poverty is neither an 9

“accidental” nor “unavoidable” phenomenon, but it is an outcome of the 

 Janusz Symonides (ed.), Human Rights: New Dimensions and Challenges 2

(Ashgate: Dartmouth, UNESCO Publishing, 1998) [Symonides] p. 160.

 United Nations Development Programme (UNDP), Human Development 3

Report 2005: International cooperation at a crossroads: Aid, trade and security 
in an unequal world (New York, United Nations, 2005) p. 24.

 Sigrun I. Skogly, ‘Is there a Right Not to be poor?’ (2002) Human Rights Law 4

Review, Vol.  2, Number 1, [Skogly] p. 60.

 I. Vaidere (Rapporteur), Report on the impact of the financial and economic 5

crisis on human rights (Committee on Foreign Affairs, 1 March 2013) p. 17.

 S. Van Drooghenbroeck, ‘La Convention européenne des droits de l’ homme et 6

la matière économique’ (2009) Droit économique et droits de l’homme, 
Bruxelles, Larcier, p. 25.  

 M. Couret Branco, Economics vs. Human Rights (London, Routledge, 2008) p. 7

345.  

 Ebenezer Durojaye, ‘When poverty is not a sin: an assessment of the Human 8

Rights Council’s Guiding Principles on poverty and human rights’ (2014) 
A.J.I.C.L. 472.

 Alston, ‘No right to complain about being poor: The Need for an Optional 9

Protocol to the Economic Rights Covenant’ in Eide and Helgesen (eds.), The 
Future of Human Rights Protection in a Changing World: Fifty years since the 
Four Freedoms Address. Essays in Honour of Torkel Opsahl (Oslo: 
universitetsforlaget,1991).  
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substandard application of the human rights.  It has been argued that, 10

poverty debars individuals from practicing other established human rights 
fully and effectively.  At times, it also causes the “denial” of entire 11

collection of rights which are somehow connected to the human being.  12

Thus, poverty is categorized as the core issue of concern due to its affect 
on the “individual freedom”.  13

Nonetheless, from the international human rights law perspective, every 
denial does not constitute a violation of human rights.  Sometimes 14

question arises whether in fact this concept is diverting the main focus 
from serious human rights concerns to somewhere else; i.e. poverty, 
which is, (according to some scholars’ opinion) not at all an issue of 
human rights.  In this regard, M. Revault argued that the poverty is a 15

“never ending crisis”, thus it should be tackled and discussed in a 
different approach with some special plans.  Therefore, the position of 16

ESCR rights is ambiguous in terms of their enforceability and 

 Per Niland (a representative of the UN High Commissioner), Human Rights 10

Abuses Exacerbating Poverty in Afghanistan (UN Report: March 2010). 

 UN Sub-Commission on the Promotion and Protection of Human Rights, 11

Resolution 2001/8 on Implementation of Existing Human Rights Norms and 
Standards in the Context of the Fight Against Extreme Poverty, E/CN.4/Sub.2/
RES/2001/8, para. 1.

 Mary Robinson, Economic, Social and Cultural Rights (UN Commission on 12

Human Rights, Summary Records) May 2000, E/CN.4/2000/SR.41, para. 2. 

 UNDP, Human Development Report (New York, Oxford University Press, 13

2000) [Human Development Report].

 Fernanda Doz Costa, ‘Poverty and Human Rights: From Rhetoric to Legal 14

Obligations’ (2008) 9 SUR – Int’l J. on Hum Rts. 81, [Costa] p. 82; Theodor 
Meron, ‘On a hierarchy of international human rights’ (1986) 80(1) American 
Journal of International Law, 1-23, 18.

 ‘The Politics of Human Rights’ The Economist (18 August 2001). Cited in: 15

Skogly, n. 4, p. 59. 

 M. Revault D’Allonnes, La crise sans fin (Paris: Seuil, 2012) p. 45.  16
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application.  And no doubt that the ESCR rights are “systematically 17

neglected” over the time due to the existed fallacy that ESCR rights have 
nothing to do with the poverty.  Even some believes that these rights 18

should exist as a silent and “programmed rights”, thus needs no further 
movements.   19

The main purpose of this paper is to critically evaluate the aptitudes of 
existing international human rights mechanisms in terms of poverty 
eradication. In the first phase, this paper would include a definition of 
poverty from economic and human rights perspectives. Then, this paper 
would endeavor to show and establish a conceptual and theoretical bridge 
between the human rights and poverty. In the third stage, this article 
would add a critical analysis on International Covenant on Economic, 
Social and Cultural Rights 1966  (“ICESCR”) focusing on its 20

justiciability and usefulness at national and regional level. At the end, this 
article would make an effort to show a new jurisprudential emergence in 
the ECtHR to unite and enforce the ESCR rights through implementing 
civil and political rights.  

II. DEFINING POVERTY UNDER THE AMBIT OF 
HUMAN RIGHTS 

In broader prospect, poverty defined as obstacle or barrier to take part in 

 D. Beetham, ‘What Future for Economic and Social Rights?’ (1995) Political 17

Studies, 43, pp. 41-60.

 David Bilchitz, Poverty and Fundamental Rights, The Justification and 18

Enforcement of Socio-Economic Rights (OUP, 2007); Cited in- Octavio L. M. 
Ferraz, Poverty and Human Rights (2008) 28(3) Oxford J Legal Studies, 585, 
[Octavio], p. 585.

 Symonides, n. 2, p. 159.19

 UN General Assembly, International Covenant on Economic, Social and 20

Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, p. 
3. Available at: <http://www.refworld.org/docid/3ae6b36c0.html> accessed 8 
September 2017.
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“well-being”.  It is further asserted that poverty is considered as short of 21

income or buying power,  which then resulted in failure to achieve 22

something at “acceptable levels” .  In other words, the definition of 23

poverty should not be confined to “lowness” of income levels rather it 
should be seen as the “deprivation” of essential “capabilities”.  Office of 24

the High Commissioner for Human Rights (“OHCHR”) limited the 
meaning of poverty to only some basic rights.  In addition, even some 25

prominent scholars considered poverty with a narrow dimension arguing 
that ESCR rights are restricted to the notion of “subsistence” only.   26

Certainly, “capability approach” opened a new door and created a 
theoretical “bridge” between the human rights and poverty.  This 27

concept provides a way of assessing poverty that reflects what we usually 
care about from the “rights perspective”.  Moreover, this approach in a 28

 OHCHR, Human rights and poverty reduction: A conceptual framework 21

(2003) [Human rights and poverty reduction] p. 7.

 Arjun Sengupta, Economic, Social and Cultural Rights, Human Rights and 22

extreme poverty. UN DOC: E/CN.4/2005, 11 (Commission on Human Rights, 
Feb. 2005).

 A Sen, Inequality re-examined (1992) p. 109. Cited in: Redson Edward 23

Kapindu, ‘Poverty reduction strategies and the rights to health and housing: The 
Malawian and Ugandan experiences’ (2006) 6 Afr. Hum. Rts. L.J. 493, pp. 
495-496.

 A. Sen, Development as Freedom (Oxford: OUP, 1999) p. 87.24

 Human rights and poverty reduction, n. 21, p. 7. 25

 B. Orend, Human Rights: Concept and Context (Peterborough: Broadview, 26

2002) p. 64; J. Rawls, The Law of Peoples (Harvard UP, 1999) p. 65.

 Costa, n. 14, p. 85.27

 A. Ely Yamin, ‘Reflections on Defining, Understanding and Measuring 28

Poverty in Terms of Violations of Economic Social Rights Under International 
Law’ (1997) Georgetown Journal on Fighting Poverty, p. 288. 
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way creates a positive obligation on the State to eliminate the poverty.  29

This essentially means that the State has some positive obligations to 
ensure the rights where one individual cannot exercise his/her capability 
or freedom due to the poverty constrains. It has been argued by a number 
of scholars including Prof. Vera Lúcia Raposo  and Prof. Antonio-Luis 30

Martínez-Pujalte  that, forming positive obligations on the member 31

States will improve the condition especially regarding the ESCR. 
Accordingly, they argue that the ESCR rights should not be isolated from 
civil and political rights, and both should be merged and considered on an 
equal footing.  32

Often States deny their positive obligations specially related to the ESCR 
rights excusing that they do not have any such obligation.  However, 33

States certainly have both positive and negative obligations towards its 
subjects.  For instance, in regards to the right to life, State’s negative 34

 Costa, n. 14, p. 92.29

 Vera Lúcia Raposo, The Eradication of Poverty in the European Court of 30

Human Rights (paper presented at the International University Sessions on 
Poverty Eradication: A Challenge for Universities, Worldwide, New York, 23-24 
November 2009) pp. 8-9. Available at:   <www.humandimension.net/forum/
euroamerican/index.php?topic=89.0> Accessed on 24 April 2017.

 Antonio-Luis Martínez-Pujalte, ‘Public Disability Policies as Policies Against 31

Poverty’ Cuadernos Constitucionales de la Cátedra Fadrique Furió Ceriol No. 
64/64, pp. 155-170.

 Craig Scott, ‘The interdependence and permeability of human rights norms: 32

towards a partial fusion of the International Covenants on Human Rights’ (1989) 
Osgoode Hall Law Journal, vol. 27, No. 4, pp. 851-878.

 Ida Elisabeth Koch, ‘The justiciability of indivisible rights’ (2003) 33

72(1) Nordic Journal of International Law, pp. 3-39, 33; Mary Robinson, 
‘Advancing economic, social, and cultural rights: The way forward’ (2004) 26(4) 
Human Rights Quarterly, pp. 866-872, 870.

 Federal Court of Appeal of Canada, 9 July, 1992, Schacter vs. Canada, 2 F.C. 34

129; Paul Hunt, Reclaiming Social Rights: International and Comparative 
Perspectives (Aldershot, Dartmouth Publishing Company, 1996) pp. 95-106.
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obligation is not to kill a citizen; however, State has also a positive 
obligation to protect and ensure the security of its citizen’s life. Thus, 
fundamental rights (or human rights) are supposed to guarantee our most 
fundamental interests through the imposition of duties primarily on the 
State.   35

Moreover, extreme poverty and social exclusion has also a close link and 
need an in depth consideration. Poverty is one of the main factors which 
lead one person to be excluded from the overall social participation. For 
instance, a person not having his/her food to eat and a house to sleep 
cannot think of going to school and participating in all other aspects of 
social structure. It has been argued that, social exclusion is also a 
violation of human dignity.  In this respect, Haugh and Ruan opined that, 36

extreme poverty violates both ESCR and civil and political rights through 
“marginalization and discrimination”.   37

Additionally, a number of scholars concluded that the poverty should be 
considered as a subject matter of economics not the human rights.  38

Nevertheless, this argument does not have a strong basis as poverty itself 
is the reason of so many other human rights violations.  This is due to 39

the fact that, without eradicating poverty, some of fundamental human 
rights would never be achieved. For example, the right to education as a 

 Octavio, n.18, p. 585.35

 Ibid.36

 R Haug and E Ruan, Integrating poverty reduction and the right to food in 37

Africa (2002). Available at <http://www.nlh.no/noragr ic/publications/reports/
NoragricRep2B.pdf> Accessed on 13 April 2017.

 Daniels K and Akinola A (eds.), The face of Poverty (Proceedings and 38

recommendations of the 9th Obafemi Awolowo Foundation Dialogue) p. 47. 
Cited in Kola Odeku and Sola Animashaun, ‘Poverty, human rights and access to 
justice: Reflections from Nigeria’ (2012) African Journal of Business 
Management, Vol. 6(23), pp. 6754-6764, p. 6755.

 Costa, n. 14, p. 98.39
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fundamental right has a link with all rights including socio-economic, 
civil and political rights.  This criticism is already proved as wrong with 40

the wide realistic studies which show that human rights and poverty has a 
strong relationship in various ways.   41

As poverty affects all other fundamental rights including civil and 
political rights, this could be one approach to conceptualize the poverty 
within the human rights. It can be placed that, a wide consideration of 
poverty is inevitable to guarantee all other human rights which already 
accepted and recognized. Robinson correctly placed that, “[p]overty itself 
is a violation of numerous basic human rights”.  For instance, death due 42

to failure to afford high medical cost should be seen as a violation of right 
to life. Even, lack of education also can be related to the poverty.  In 43

addition to that, poverty aggravates the discrimination and inequality in 
all respects. For instances, poverty directly affects the women,  children 44

and disabled.  In worst, sometimes even people cannot discover their 45

own rights due to the poverty, e.g. denial of access to justice.   46

The poverty could be accommodated within the human rights framework 

 Katarina Tomasevski, Annual Report 2001 (Executive summary, 11 January 40

2001) E/CN.4/2001/52, para. 6.

 For a more detailed discussion of the multiple ways in which human rights can 41

be relevant to poverty, see OHCHR, Human Rights and Poverty Reduction: A 
Conceptual Framework (New York and Geneva, United Nations, 2004) Section 
1.

 Robinson, M. (UN High Commissioner for Human Rights) Realizing Human 42

Rights (Oxford, Clarendon Press, 1997) p. 6. See also- Human Development 
Report, n.13

 Ibid.43

 Symonides, n.2, p. 159.44

 Ibid, p. 160.45

 Ibid.46
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through establishing the State’s positive obligation. This can be done 
within the existing international and regional human rights framework. 
Nonetheless, national participation is one of the vital key to make such 
mechanism effective in a broader prospect. Notably, such scheme would 
demand a worldwide participation in the project to help the under-
developed and developing countries to break the resource constrains.     
   

III. STATES OBLIGATIONS TO ENSURE ESCR RIGHTS 
ALONG WITH OTHER CIVIL AND POLITICAL RIGHTS 

The ESCR rights are usually closely related to the social and family life, 
which includes rights related to housing , food , health  and 47 48 49

education,  etc. Moreover, there is a diversion (at least in few scholars’ 50

opinion) between civil, political rights and ESCR rights which primarily 
started after the Cold War.  The politicians were divided into two parts 51

and States “with centrally planned economies” supported legally binding 
character of ESCR rights while influential States with “market 
economies” had their strong views on strengthening the civil and political 
rights. This led to proceed with two different separate legal instruments to 

The Right to Adequate Housing (Fact Sheet No. 21/Rev.1) p. 56. Available at: 47

<http://www.ohchr.org/Documents/Publications/FS21_rev_1_Housing_en.pdf> 
Accessed on 23 April 2017.

 The Right to Adequate Food (Fact Sheet No. 34) p. 3. Available at: <http://48

www.ohchr.org/Documents/Publications/FactSheet34en.pdf> Accessed on 24 
April 2017.

The Right to Health (Fact Sheet No. 31). Available at: <http://www.ohchr.org/49

Documents/Publications/Factsheet31.pdf> Accessed on 24 April 2017.

 Thomas W. Pogge, Moral universalism and global economic justice (SAGE 50

Publications Ltd, 2002) p. 1. See more: Frequently Asked Questions on 
Economic, Social and Cultural Rights (Office of the United Nations High 
Commissioner for Human Rights, Fact Sheet No. 33) p. 13. Available at: <http://
www.ohchr.org/Documents/Publications/FactSheet33en.pdf> Accessed on 13 
April 2017.

 Ibid.51
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protect individuals’ human rights.   52

The approach taken by different international instruments dealing with 
the ESCR rights is substantially different from other rights. This can be 
demonstrated by the wordings used in ICESCR which entails limited 
responsibility on the part of the States to ensure the rights based on their 
capabilities and “resource constrains”. The ICESCR required States to 
“take steps” towards the treaty rights, whereas the International Covenant 
on Civil and Political Rights 1966  (“ICCPR”) imposed a clear 53

obligation on the States to “respect and ensure” the rights incorporated in 
the treaty.  The wording clearly entails that the obligation under ICESCR 54

is different from the obligations recognized under the ICCPR. 
Nevertheless, except the ICCPR and ECHR, other international human 
rights instruments including ACHPR, CERD and CEDAW framed both 
ESCR and civil, political rights in the same manner and on an equal 
footing.  55

In order to clarify the confusions regarding the nature of rights provided 
by ICESCR, the Committee on ESCR (“the Committee”) conducted 
extensive research and concluded that the ICESCR is indeed an 
enforceable treaty and it has an “immediate” application.  In the same 56

way, the UN Commission on Human Rights robustly placed that the 
ESCR rights are in fact “justiciable”.  Yet, it has been argued by many 57

 Ibid.52

 UN General Assembly, International Covenant on Civil and Political Rights, 53

16 December 1966, United Nations, Treaty Series, vol. 999, [ICCPR] p. 171.

 Ibid, at Preamble and Art. 2, 10, etc.54

 Amrei Muller, ‘Limitations to and Derogations from Economic, Social and 55

Cultural Rights’ (2009) HRLR 9, 557-601 p. 560.

 Ibid, p. 565.56

 ICCPR Commentary, United Nations Commission on Human Rights: 7th 57

Session, E/CN.4/SR.248, [ICCPR Commentary], p. 26.
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groups that the ICESCR does not provide any subjective rights for 
individuals what makes it “legally negligible” and as such it has no legal 
implication.  They further argue that the ICCPR entails a clear obligation 58

while ICESCR provisions are general and progressive in nature and it has 
no immediate application.  Hence, considering the wordings of the 59

ICESCR, it would be judicious to argue that, even though ESCR rights 
are undoubtedly human rights, however, in effect ESCR rights are less 
protected and enforcing mechanisms pattern are also different in some 
way. 

Furthermore, the Committee in its general comment no. 3 confirms that, 
all party States should act to “realize” all rights provided in ICESCR 
“within a reasonably short time” and as quick as possible after ICESCR 
entered into force.  This shows that the State parties have in fact an 60

obligation to work through achieving all rights enunciated in the 
ICESCR. Keeping in mind the resource constraints, the Committee states 
that, if any State fails to fulfill their obligations due to insufficient 
resources then it must justify its claim that they have made their best 
effort to ensure the rights with what they have.  This clearly indicates 61

that, developing and under-developed countries are not excluded from 
obligations and they also have the duty to achieve the rights at all times 
with whatever they have got.  

To understand the nature of the State’s obligation, the case of Government 

 Maurice Cranston, ‘Human Rights, Real and Supposed’ in D.D. Raphael (ed.), 58

Political Theory and the Rights of Man (London, MacMillan, 1967) [Cranston]; 
E.W. Vierdag, ‘The Legal Nature of the Rights Granted by the ICESCR’ (1978) 
NYIL, p.105.

 M.A. Stein, Reviews, ‘Freedom from Poverty as a Human Right: Who Owes 59

What to the Very Poor?’(2009) The Cambridge Law Journal, 68, pp. 475-477.

 ICCPR Commentary, n. 56, p.2660

 Ibid, p. 27.61
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of the Republic of South Africa & Ors v Grootboom & Ors  from the 62

Supreme Court of South Africa would be a good consideration. In this 
case, the Court defined the actual meaning of the “progressive 
realization” of the right to housing and applied the “reasonableness” test 
to determine whether government has taken an appropriate approach to 
realize the progressive requirement.  In this case the Court held that the 63

Government failed to ensure the housing right as they did not take any 
“reasonable measures” to develop the condition. The Court added that, 
this also needs a special consideration for those who are in desperate 
need.   64

In a critical analysis, this case clearly proves that, government would 
have to take all measures reasonably keeping in mind that they have an 
obligation to act progressively. Further, this case also shows that, State 
has the obligation to act reasonably when they determine their budgets in 
all spheres. Moreover, positive obligation on the part of the State is one of 
the reasons for which States often avoid the ESCR rights. It has been 
argued that, ESCR rights are more involved with positive actions and 
policies of the State.  In reality, all rights involve two folded obligations 65

i.e. negative and positive. For instance, the right to housing which is 
ESCR rights involves both negative obligation i.e. not to be evicted from 
house and positive i.e. in few cases State needs to ensure the adequate 
housing.  Thus, such excuses from States cannot be a justification to 66

avoid their duty to work progressively and reasonably (keeping in mind 

 Constitutional Court of South Africa, 11 May, 2000, Government of the 62

Republic of South Africa. & Ors v Grootboom & Ors, BCLR 1169.

 Ibid, para. 14.63

 Ibid, para. 44.64

 Cranston, n.5765

 Report of the United Nations Commissioner for Human Rights, Social and 66

human rights questions (Human rights, E/2006/86), p. 4.
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the resource constrains).  67

It is also true that this problem is not only associated with under-
developed or developing countries, ESCR rights are getting less weight 
even in developed countries. Therefore, it could be argued that, resource 
constraint argument has some basis but main problem subsist in its 
enforcement mechanisms.     

IV. ENSURING ESCR RIGHTS THROUGH EXTRA 
TERRITORIAL OBLIGATION  

Certainly, under-developed and developing countries have financial 
resource barriers to implement the ESCR rights in a large scale. 
Therefore, the ICESCR demands to take the progressive approach and 
other duties under the international human rights instruments are indeed 
not achievable alone.  To deal with this issue an extraterritorial 68

participation is needed to be established. However, this concept raises 
different controversies and opens the door for many questions such as, 
why a third State ought to deal and work to resolve another State’s 
problems? 

In an attempt to answer such question, the guiding principles on poverty 
suggest that the State and non-State actors have a duty to work through 
aid and assistance to eliminate the poverty in cross border.  This 69

 Skogly, n. 4, p. 56.67

 RL Barsh ‘The right to development as a human right: Results of the Global 68

Consultation’ (1991) 13 Human Rights Quarterly, [Barsh] p. 322.Cited in Tadeg, 
Mesenbet Assefa. ‘Reflections on the right to development: Challenges and 
prospects’ (2010) African Human Rights Law Journal, 10.2, 325-344, p. 326. See 
also: de Sousa Santos, Boaventura, Toward a new common sense: law, science 
and politics in the paradigmatic transition (London: Routledge, 1995).

 See The Draft Guiding Principles on Extreme Poverty and Human Rights: The 69

Rights of the Poor, (Office of the United Nations High Commissioner for Human 
Rights) para. 99. Available at: <http://www2.ohchr.org/english/issues/poverty/
consultation/comments_submissiones.htm> Accessed on 23 April 2017.
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principle was also incorporated in the Maastricht Principles  where it 70

clearly describes that the States have the duty to protect and fulfill all 
human rights including socio-economic rights “extraterritorially”.  In 71

addition to that, all countries committed to work jointly with UN as well 
as individually to fulfill the goals enunciated in the Charter.  Yet again, a 72

number of questions arise when we deal with the nature of the obligation. 
Are those obligations binding on the States? Are they mere moral rights, 
thus not binding on the States? 

In the context of eradication of the world poverty the term “international 
community” is limited to those States who hold power and influence over 
the international economic order.  And unfortunately those States often 73

deny their legal obligations to work extraterritorially.  Besides, those 74

States only justify their assistance and aids based on morality, self-
interest (political stability) and solidarity not as obligation.  75

As regards to the nature of such obligation, Special Rapporteur in 1992 

 Maastricht Principles on Extraterritorial Obligations of States in the area of 70

Economic, Social and Cultural Rights, adopted in September 2011.

 Ibid.71

 Universal Declaration of Human Rights (1948) article 56 states that, “All 72

Members pledge themselves to take joint and separate action in co-operation 
with the Organization for the achievement of the purposes set forth in Article 
55”; Charter of the United Nations, 26 June 1945, 1 UNTS 16, article 56-55.

 Salomon, Margot E. International human rights obligations in context: 73

structural obstacles and the demands of global justice (Intersentia, 2010) p. 45; 
Noel G. Villaroman, Rescuinga, ‘Troubled Concept: An Alternative View of the 
Right to Development’ (2011) 1 Netherlands Quarterly of Human Rights, Vol. 
29/1, 13-53, p. 39.

 OECD, Shaping the 21st century: The contribution of development co-74

operation (1996) p. 67; Philip Alston, ‘Making Space for New Human Rights: 
The Case of the Right to Development’ (1988) 1 HARV. HUM. RTS. YB. 3, p. 
20.

 Ibid.75
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strongly argued that, each and every country has some extraterritorial 
positive obligations to deal with ESCR rights.  Further, Salomon in her 76

book argued that, international law imposes a “global duty of care” on 
States to achieve development goal. She further added that, only a shared 
endeavor from international community can reduce the poverty globally. 

  77

Moreover, the notions of “global poverty eradication” and “right to 
development” as a human rights claim has a well-founded link. Certainly, 
in a way the purposes of both projects are same.  While developing 78

countries urges for recognizing such rights, developed countries mostly 
opposes such notion. However, in 1986 UN establishes the right to 
development as fundamental human rights through resolution.  This right 79

is subsequently also recognized by the Vienna Declaration.  However, in 80

reality, a good number of States and scholars still believe that the ESCR 
rights are not beyond controversy.  81

 UN Doc. No. E/CN.4/Sub.2/1991/17 (1991) para. 52. Cited in, Economic, 76

Social and Cultural Rights Handbook for National Human Rights Institutions 
(UN: New York and Geneva, 2005) Professional Training Series No.12, p. 8.

 Margot E Salomon, Global Responsibility for Human Rights: World Poverty 77

and the Development of International Law (OUP, 2007) p. 5.

 Marks, Stephen. ‘Human Right to Development: Between Rhetoric and 78

Reality’ (2004) Harv. Hum. Rts. J. 17:137, p. 153.

 Declaration on the Right to Development adopted by General Assembly 79

Resolution 41/128 (4 December 1986). The right to development was reaffirmed 
by the Vienna Declaration and Programme of Action (Vienna Declaration) 
adopted by 171 countries participating in the World Conference on Human 
Rights in 1993.

 Vienna Declaration and Programme of Action (A/CONF 157/23, 12 July 80

1993).

 Barsh, n. 67, p. 322. 81
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V. HOW NATIONAL COURTS DEAL WITH THE ESCR 
RIGHTS: CASE STUDIES  

In most cases, domestic legislations do not incorporate ESCR rights, thus 
the Court cannot directly enforce such rights.  The Courts also encounter 82

frequent difficulties as regards to the “justiciability” of those rights. The 
Committee already clarified the confusions and provided that the 
contracting States have two folded obligations under the ICESCR which 
are “justiciable”.   83

First, States have to ensure the availability of the “essential food, primary 
health care, basic shelter, and basic education”.  Thus, if any States fail 84

to ensure such rights then it would be amounted to violation of the 
ICESCR except in situations where “it has taken every effort to use all its 
resources to satisfy the minimum obligations”.   85

Second, a State cannot take “retrogressive measures” and should always 
take progressive approach as to fulfill the requirement provided in 
ICESCR.  Moreover, the complete resource of one State will be 86

measured in order to determine whether the State performing its 
obligation using its available resources.  These requirements clearly 87

illustrate that an effective application of this requirement would at least 

 Heinz, Wolfgang S., ‘The Law of International Human Rights 82

Protection’ (2010) European Journal of International Law, 21.1, p. 245

 CESCR, General Comment No. 9, The Domestic Application of the Covenant, 83

UN Doc. E/C.12/1998/24, 3 December 1998, para. 10.

 Ibid.84

 CESCR, General Comment No. 3, The Nature of States Parties Obligations, 85

para. 10.

  Ibid para. 9.86

 Ghai, Jill Cottrell, ‘The Justiciability of Economic, Social and Cultural Rights 87

in the African Regional Human Rights System: Theory, practice and prospect 
National Human Rights Institutions and Economic, Social and Cultural 
Rights’ African Affairs, 113.452 (2014), pp. 460-462.
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ensure the minimum ESCR rights for all. 

In this stage, it is imperative to consider some of the case studies from 
national courts to understand the State’s practice and their approach 
towards the ESCR.  

A.  Cases from India and Bangladesh 
In the Indian case of Premlata w/o Ram Sagar and Others vs. Govt. of 
NCT Delhi,  public authority denied to provide the rations and other 88

health benefits to the six women living in the slum of Delhi (due to the 
“cap” in rations).  The Court strongly criticized  such “cap” or 89 90

limitations in the issuance of ration cards and found the violation of 
article 21 of the Indian Constitution i.e. “right to life” as such actions 
ultimately would affect their right to food.  This provision was broadly 91

interpreted by Indian Court and extended the ambit of article 21 to the 
right to “human dignity”, “livelihood”, and “right to health”.  92

Further, in another case of Laxmi Mandal vs. Deen Dayal Harinagar 
Hospital & Ors,  a woman died after repetitive denial of maternal 93

healthcare despite of the fact that she was qualified for the free services. 
The High Court of Dehli held that, the State failed to properly implement 
the “pre and post natal services” to her which should have been 

 Delhi High Court, 23 December, 2010, Premlata w/o Ram Sagar and Ors. v. 88

Govt. of NCT Delhi, W.P.C. 7687.

 Ibid para. 8.89

 Ibid para. 10. Court stated that, “there cannot be any ‘caps’… denial of a ration 90

card to a [person] is virtually a denial of his or her right to food and thereby the 
right to life under Article 21 of the Constitution (right to life).”

 Ibid.91

 Ibid.92

 Delhi High Court, 4 June, 2008, Laxmi Mandal v. Deen Dayal Harinagar 93

Hospital & Ors, W.P.(C), Nos. 8853.
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available.  The Court connected its finding to its previous decision 94

of People’s Union for Civil Liberties vs. Union of India  where the Court 95

noted two critical “survival rights” which can be enforced under article 
21 of the Indian Constitution. First, the rights related “right to life” which 
includes 
  
 “the right to healthcare, access to public health facilities, 
receiving a minimum standard of treatment and care, the enforcement of 
the reproductive rights of the mother, and the right to nutrition and 
medical care of a newly born child until the age of six years.”  

Second, the rights related to “right to food” which is essential to the right 
to health and life. The Court noted that, 

  “all of these rights are interrelated and indivisible and 
emphasized that the lack of effective implementation of health and 
nutrition schemes essentially creates a denial of the right to life [ESCR 
rights] guaranteed under international human rights treaties.” 

Similarly, in the case of Ain o Salish Kendra (ASK) vs. Government and 
Bangladesh & Ors,  public authority evicted a large number of residents 96

through demolishing a basti (slum) at Dhaka city. The Supreme Court of 
Bangladesh held that the State “must direct its policies” towards ensuring 
the basic rights, which includes right to shelter. The Court confirms that 
that the right to life includes the right not to be deprived of a livelihood. 

 Ibid.94

 Supreme Court of India, 13 March, 2003, People’s Union for Civil Liberties v. 95

Union of India AIR SC 2363.

 Supreme Court of Bangladesh, 1999, Ain o Salish Kendra (ASK) vs. 96

Government and Bangladesh & Ors, 19 BLD 488.
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B.  Cases from Kenya, South Africa and Botswana   
The Kenyan Court in the case of constitutional petition no. 2 of 2011  97

offered some significant observations. In this case, petitioners including 
the women and children were forced by public authority to leave a public 
land they were occupying since 1940s. The Kenyan Court held for the 
petitioners recognizing that the civil, political rights and ESCR rights are 
inter-dependent to each other, thus cannot be separated.  The Court 98

established that the ESCR rights are part of Kenyan law as Kenya agreed 
to oblige those through ratification of international treaties. Most 
significantly, the Court recognized the “justiciabilty” of ESCR rights at 
the national level and found the violation of almost all ESCR rights 
including “right to be free from hunger” and “right to live a life with 
dignity”.   99

This decision in a way established the positive obligation on the 
government to ensure the ESCR rights of its citizens. The Court’s 
approach i.e. to ensure schooling, discussion on the hunger, poverty and 
housing indicates the nature of the obligation that imposed by the Court is 
not limited to negative duty.  This case has a great significance in the 100

international human rights law specifically to implement the ESCR rights 
at national level.  In addition, such wide interpretation is also found in 101

 Kenyan High Court, 23 June, 2011, Ibrahim Sangor Osman vs Minister of 97

State for Provincial Administration & Internal Security, KLR. Available at: 
<https://www.escr-net.org/caselaw/2012/constitutional-petition-no-2-2011-
garissa> Accessed on 23 April 2017.

 Ibid, para. 45.98

 Ibid, para. 58.99

 Ibid.100

 Okoth, Dann, Groups seek inclusion in community land case (Special Report, 101

Community at Crossroads, Standard on Saturday, June 18, 2011). Available 
at:<http://www.communitylawcentre.org.za/files/evictionskenya.pdf> Accessed 
on 23 April 2017.
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the South African case of Occupiers of 51 Olivia Road  where the 102

Constitutional Court provided full concentration to decide whether the 
“eviction” in terms of housing rights guaranteed under ICESCR.  The 103

Court explicitly stated that the forceful evictions would be constituted a 
prima facie violation of the rights guaranteed under ICESCR.   104

 
Furthermore, in this case of Socio-Economic Rights and Accountability 
Project (SERAP) v. Federal Republic of Nigeria and Universal Basic 
Education Commission  it was alleged that the right to education 105

guaranteed under the ICESCR was breached by the Nigerian 
government.  Accordingly, Nigerian Constitutional Court found the 106

violation of the “right to education” guaranteed under ACPHR article 17 
and also under ICESCR article 13.   107

 
In regards to the excuse that often States draw to avoid ensuring the 
ESCR rights is finely covered in cases of Tapela  and Mwale . In these 108 109

cases, it was alleged that, the government of Botswana violated the right 

 Constitutional Court of South Africa, 19 February, 2008, Johannesburg v. City 102

of Johannesburg and others, CCT 24/07 (Occupiers of 51 Olivia Road, Berea 
Township and 197 Main Street).

 Ibid, paras. 35, 66,111, 140, and 142.103

 Ibid para. 35.104

 Economic Community of West African States Community Court of Justice, 27 105

October, 2009, Socio-Economic Rights and Accountability Project (SERAP) v. 
Federal Republic of Nigeria and Universal Basic Education Commission, No. 
ECW/CCJ/APP/0808.

 Ibid paras. 16 and 17.106

 Ibid paras. 20 and 35.107

 Botswana Court of Appeal, 26 August, 2015, Attorney General and Others v. 108

Tapela and Others, [2015] Court of Appeal Civil Case No. CACGB-096-14.

 Botswana Court of Appeal, 2015, Attorney General and Others v. Mwale, 109

[2015] Court of Appeal Civil Case No. CACGB-076-15.
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to health through making the discriminative law as to not providing free 
“ARV’s HIV” medicine to the prisoners who are not citizens of 
Botswana. In deciding the case, the Court refused to accept the 
government’s excuse regarding budget and resource limitations, instead 
ordered the government to ensure the budget. Appreciably, the Court 
established that, the lack of fund cannot be the justification as to avoid the 
core rights guaranteed.   110

 
These cases clearly demonstrate that, national Courts often find the ESCR 
violation within the constitutional framework. However, the Courts have 
very little to do as their hands are tied within the constitutional 
framework. In developing countries, the Constitutions incorporate ESCR 
rights as a State policy not as fundamental rights, thus, not directly 
enforceable at the Court.  Thus, international human rights would be 111

incomplete and arguably incapable of addressing poverty unless ICESCR 
make mechanisms to reach at national level to incorporate ESCR within 
the constitutions with full enforceability.  

VI. A POSSIBLE NEW JURISPRUDENCE FOR ESCR 
RIGHTS: CASE ANALYSIS FROM THE EUROPEAN 
COURT OF HUMAN RIGHTS 

The concept of poverty also can be considered in a different dimension 
i.e. relating it with the civil and political rights, thus enforcing under the 
existing mechanisms. For instance, right to life does have a link with the 
right to food, health and housing (article 2) while extreme poverty could 
be covered under the ambit of humiliating and degrading treatment 
(article 3 of ECHR). Even though ECtHR did not establish any concrete 
case laws to propose such approach, however, ECtHR expressed future 
possibilities of such principle.  
 

 Ibid, para. 70110

 For instances, See the Part IV of the Indian Constitution; Part II Constitution 111

of Bangladesh; The Constitution of the Islamic Republic of Pakistan, Chapter 2. 
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European Convention on Human Rights 1950  (“ECHR or 112

Convention”) does not explicitly include any provision in a coercive 
character which may be extended and be applied to establish social 
rights.  The best possible doors to seek remedy for those who are living 113

under the poverty in EC are articles 2, 3, 8 and article 1 Protocol 1 i.e. on 
right to property.  Rights enshrined from article 2 mostly arises in cases 114

where a State failed to provide a health service which States devoted to 
provide to all in general.  Specifically, Courts’ approach is limited to 115

only extreme cases where poverty i.e. financial crisis constrain one 
person to receive their basic health, mostly where such denial endanger 
one’s life.   116

 
In the case of M.S.S.  the ECtHR for the first time recognized the 117

violation of article 3 of the ECHR based on the degrading “living 

Council of Europe, European Convention for the Protection of Human Rights 112

and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 
November 1950, ETS 5.

 Symonides, n.2, p. 164. However, European Social Charter is also operative 113

as to ensure socio-economic rights within the European Council. Notably, one 
committee was established to oversee this Charter i.e. European Committee of 
Social Rights and the main function of this committee is analyzed the annual 
reports submitted by contracting parties. Through one additional Protocol the 
“collective complaints system” was introduced in 1995. This has very minimal 
role to play and to date only 15 countries ratified to additional protocol, thus, 
most of the countries are outside the ambit of the complaint system.

 C. O’Cinneide, ‘A Modest Proposal: Destitution, State Responsibility and the 114

European Convention on Human Rights’ (2008) 5 Human Rights Law Review, 
pp. 583, 584.

 Grand Chamber of the European Court of Human Rights, 10 May, 2001, 115

Cyprus v Turkey, App No. 25781/94, para. 219.

 Grand Chamber of the European Court of Human Rights, 2013, Mehmet 116

Senturk and Bekir Senturk v. Turkey (Application no. 13423/09) paras. 89 and 97

 Grand Chamber of the European Court of Human Rights, 21 January, 2011, 117

M.S.S. v. Belgium and Greece (Application no. 30696/09) [M.S.S].
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conditions” . In this case, one Afghan national namely Mr. M.S.S 118

claimed the asylum in Belgium, however, they did not entertain the 
application and sent him to the Greece to consider his application there.  119

Thus, at one point Mr. M.S.S led a vulnerable life in Greece being 
“homeless” , “not permitted to work”,  not having proper 120 121

“sanitation”  system and other resources.   122 123

 
The Court held for Mr. M.S.S and provided that, Greece violated article 3 
of the ECHR as they arrested him in a degrading situation and following 
the release he survived under “extreme poverty”.  The Court held that, 124

such “living condition” with uncertainty of changes in his future 
conditions clearly attracts article 3.  Additionally, the Court also found 125

the violation on the part of the Belgium for putting him in such 
vulnerable “living condition”.   126

 
However, it is noteworthy that, Court considered this case in a different 
perspective i.e. “vulnerability as an asylum-seeker”.  Thus, Court at one 127

point clarified that, article 3 is not meant to ensure home for each and 

 Ibid paras. 167-172.118

 Ibid para. 17. 119

 Ibid paras. 245, 257 and 258.120

 Ibid para. 172.121

 Ibid para. 263.122

 Ibid para. 263. 123

 Ibid. 124

 Ibid. 125

 Ibid para. 360.126

 Ibid para. 263.127
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every citizen living within contracting parties.  Nevertheless, this case 128

clearly shows a positive movement from the Court, to some extent 
opened the door for future cases in similar situations.   129

 
In the case of Chapman v UK  the Court held that, even though it is 130

“desirable” that every human being deserves to reside with “dignity”, 
admittedly many States failed to ensure their duties. However, Court 
further added that, this issues should be covered and dealt under “political 
not judicial” authorities.  Nevertheless, the significance of this case can 131

be found in Court’s explanation that, there is a possibility of future 
consensus on the party States exist as regards to the positive obligation to 
ensure the socio-economic rights of vulnerable people.    132

 
In the same way, Court in more recent case Budina v Russia  found the 133

strong possibility of future jurisprudence on the notion that sometimes 
indeed denial of socio-economic rights defy one’s “human dignity” thus 
disregard article 3.  134

 

 Ibid para. 249. See concurring opinion of Judge Rozakis.128

 ECtHR established that, it is the fundamental requirement on the State to 129

establish the “socio-economic needs” of the peoples and if they fail then it may 
attract the violation of article 3. See the analysis provided by the ESCR web on 
this case. Available at: <https://www.escr-net.org/caselaw/2015/mss-v-belgium-
and-greece-application-no-3069609> Accessed on 25 April 2017.

 Grand Chamber of the European Court of Human Rights, 18 January, 2001, 130

Chapman v. The United Kingdom (Application no. 27238/95) [Chapman].

 Ibid para. 99.; Grand Chamber of the European Court of Human Rights, 26 131

April, 2005, Müslim v. Turkey, (no. 53566/99).

 Chapman, n. 128, paras. 93, 94132

 Grand Chamber of the European Court of Human Rights, 18 June, 2009, 133

Budina v. Russia (Application no. 45603/05).

 M.S.S., n. 115, para. 53.134
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These cases illustrate a positive indication towards identification of the 
extreme poverty as a violation of ECHR. Undoubtedly, ECHR as a living 
instrument can be interpreted considering the “present-day conditions”.  135

Further, living instrument doctrine helps the court to take some 
progressive steps to change an existing social condition.   136

VII.  AFRICAN HUMAN RIGHTS COMMISSION: ESCR 
RIGHTS 

African Charter on Human and Peoples’ Rights (ACHPR) framed the 
socio-economic rights in a different manner i.e. obligatory for the State 
parties unlike ICESCR. Thus, ACHPR often enforces the rights on the 
contracting States enshrined in the African Charter. Thus, it can be argued 
that, the mechanisms that African Charter and African Human Rights 
Commission follows to deal with the ESCR rights can be considered as a 
model for the other regional Courts. 
 
In the case of Free Legal Assistance Group v Zaire  (now Congo) a 137

group of NGOs made a complain before the ACHPR against the 
government of Zaire alleging that the government failed to manage its 
budget properly which resulted the violation of right to health and 
education.  The Court held that, the government is under positive 138

obligation to ensure the right to health, education through allocating the 
proper budget for each scheme.   139

  

 Grand Chamber of the European Court of Human Rights, 25 April, 1978, 135

Tyrer v. UK (Application no 5856/72), para. 31.

 Alastair Mowbray, ‘An Examination of the European Court of Human Rights’ 136

Approach to Overruling its Previous Case Law’ Human Rights Law Review 
(2009) 9:2 pp. 179-201, pp. 193,194,195.

 African Commission on Human Rights and People’s Rights, Free Legal 137

Assistance Group and Others v. Zaire (Comm. No. 25/89, 47/90, 56/91, 100/93).

 Ibid, para. 47.138

 Ibid.139

!100



Further, in a case against Sudan i.e. Centre on Housing Rights and 
Evictions v The Sudan , the ACHPR held that, Sudan failed to ensure 140

the positive obligation to protect the people living in Darfur at the time 
armed conflict.  In the time of armed conflict, a group forcefully evicted 141

the people, damaged the corps and conducted atrocities in Darfur.   This 142

case clearly shows that, African Charter is quite straight forward in 
enforcing the rights provided in the Charter. 
 
Moreover, in the case of International Pen and Others (on behalf of Saro-
Wiwa) v Nigeria , ACHPR held Nigeria liable for failing to provide 143

medicine when the detainee died due to the high blood pressure. Further, 
in the Slavery  case ACHPR also held the State liable as a detainee died 144

suffering from cold without having any blanket. 

VIII.  CONCLUSION 
In sum up, it can be placed that, there are multiple international human 
rights instruments subsist to recognize the ESCR rights. However, the 
structures of those instruments are not capable of addressing the poverty 
in some respects. This is due to the complications of financial burden 
related to the application of those treaties. In this regard, basic concepts 
including extraterritorial obligation, universalism, collective 
responsibilities and right to development are helpful to solve the resource 
crisis at the first instance. Further, the approach towards the ESCR rights 
would need to be changed in each and every sphere. Often we see that, 

 African Commission on Human Rights and People’s Rights, 2009, Centre on 140

Housing Rights and Evictions v The Sudan (ACHPR Communications 
279/03-296/05). 

 Ibid paras. 223, 212, 229.141

 Ibid para. 13.142

 African Commission on Human Rights and People’s Rights, 2000, 143

International Pen and Others (on behalf of Saro-Wiwa) vs. Nigeria, AHRLR 212.  

 African Commission on Human Rights and People’s Rights, 2000, Malawi 144

African Association and Others vs. Mauritania, AHRLR 149.  
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States and other international community is silent on the violation of the 
ESCR rights unlike the civil and political rights. At national level the 
South African Constitution which contains guaranteed social rights can be 
considered as a model to enrich and to reconsider the existing 
constitutional frameworks universally. Additionally, the Court can also 
initiate a new jurisprudence relating to the ESCR rights with the civil and 
political rights depending on the proposition that all rights are somehow 
inter-dependent.  
 
In my opinion, undoubtedly poverty and human rights has a very strong 
and well founded link which cannot be denied. However, the framework 
provided under the ICESCR is very weak compare to ICCPR and other 
instruments related to civil and political rights. At the first instance, this 
opens the door for the State parties to skip the liability urging the resource 
crisis excuse. This can be evidenced from the scenario that sometimes 
even most developed countries also make such excuses in order to skip 
the obligations. This fact also illustrates that, the poverty problem is not 
only an issue for under-developed or developing countries; even 
developed countries are also not concentrating to ensure such rights. 
Concededly, international human rights framework alone would never be 
able to solve all issues related to the poverty.  Thus, other important 
factors including political consensus on the extraterritorial obligation, 
accelerations of ESCR enforcement mechanisms, Courts wider 
interpretation, creation of a large scaled awareness on ESCR rights, 
formation of a strong theoretical basis would certainly assist the existing 
human rights apparatuses to change the situation.  
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I. INTRODUCTION 
A 2012 Huffington Post article reports that alternative dispute resolution 
(ADR) for family law may cost USD 500-3,000 whereas the same case 
may cost USD 15,000-35,000 if brought to court.  Based on this 1

estimation, at least for family law disputes in the United States, litigation 
may cost five to 70 times more than ADR. The generally higher costs of 
litigation are attributable to its rigid need for formal procedures and rules 
of evidence.  In addition, litigation also consumes much of a person’s 2

time, possibly tarnishes their public reputation and sours their relations 
with others. From these facts alone, there is no denying that ADR comes 
with glaringly greater benefits than courts. Thus, it would be a wonder 
why litigation is still the default method of resolving disputes in Brunei, 
if not for the fact that ADR is still relatively unknown there and because 
its specifics are yet to be sorted, which will be discussed later. This 
article, however, will not focus on the benefits of ADR over litigation, 
which by now is already quite well-known and widely written about. This 
article will instead argue that, in consideration of the country’s history 
and customs, ADR should be utilised far more than it is now. The current 
situation with ADR in Brunei will also be examined, which will show 
considerable potential for further development of the mechanism, perhaps 
even to the point of the Sultanate becoming a niche arbitral hub in the 

 Diane L. Danois, JD, ‘The Cost Of Litigation Versus Mediation In Family Law’ The 1

Huffington Post (26 February 2013) <www.huffingtonpost.com/diane-l-danois-jd/
post_4201_b_2318483.html> accessed 9 March 2018.

 ‘Saving Costs to Exchange Information’ (ADR.gov) <https://www.adr.gov/adrguide/30-2

saving.html> accessed 7 May 2018.
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region. 

II. ADR: THE BRUNEIAN WAY 
What is ‘the Bruneian way’? A common and most definitely acceptable 
answer is a way that adheres to the national philosophy, Melayu Islam 
Beraja (MIB) or in English, the “Malay Islamic Monarchy”. It refers to 
the predominance of Malay customs and traditions, the application of 
Islamic values and the utmost respect to the monarchy.  
  
In the Malay culture and Islamic religion, there is a concept called 
silaturrahim, meaning ties of kinship and relationship. The seriousness of 
breaking such ties in the Malay Islamic culture cannot be overstated. For 
this reason, it is not uncommon in Brunei for an extended family to live 
together in the same area and at times, even in the same house. It is also 
customary for Bruneians to regularly visit their relatives, most especially 
on special occasions such as eid ul-fitr. 
  
Having said all of this, it is undeniable that legal disputes can and have, 
countless times in the past, destroyed families and friendships even to the 
point beyond repair and reconciliation.  In Brunei, this is especially 3

applicable to disputes concerning inheritance, which can be resolved 
civilly through mediation as has been done before. On that note, one of 
the most commonly-cited benefits of ADR is that because it is often 
confidential and encourages cooperation rather than contention, it 
preserves relationships and saves face better than litigation does.  Further, 4

there is the fact that ADR is notably more cost- and time-effective. As 
stated earlier, it is estimated that litigation may cost up to 70 times more 

 John R. Allison, ‘Five Ways to Keep Disputes Out of Court’ Harvard Business Review 3

(from January-February 1990 issue) <https://hbr.org/1990/01/five-ways-to-keep-disputes-
out-of-court> accessed 31 March 2018.

 ‘Benefits of alternative dispute resolution’ (New South Wales Local Court) 4

<www.localcourt.justice.nsw.gov.au/Pages/adr/benefits_adr.aspx> accessed 31 March 
2018.
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than mediation, a common type of ADR mechanism.  Keeping this in 5

mind and that, according to a study by an Australian House of 
Representatives committee, financial strain is a major factor in family 
breakdowns,  it is easy to see why familial relations deteriorate after a 6

court battle, not only between opposing parties, but also within the same 
side of the dispute. Again, these all support the idea that ADR processes, 
compared to litigation, give people a chance to ease relationship tensions 
thus maintaining their silaturrahim. 
  
Additionally, Bruneians generally prefer to settle disputes out of court 
through unofficial mediation and other informal measures, as do the 
people of many other Asian societies according to an Asian-Pacific 
Economic Cooperation (APEC) report: ‘Parties from the Asian region are 
generally averse to referring disputes to the courts. There is a strong 
traditional cultural preference here to resolve disputes by discussion and 
by compromise.’  When involved in a road accident for example, most 7

Bruneians prefer to settle it right away without police or judicial 
involvement, with the wronged party getting compensated for the cost to 
repair their vehicle often immediately in cash. Otherwise, Bruneians 
would opt to ‘just let it go.’ More simply put, if there were a scale of the 
most litigious nation to the least, the United States would be on one end 
of the spectrum  and Brunei would be on the other. In conclusion, ADR 8

methods would fit in nicely with the way of life in Brunei and the 

 Danois (n 1).5

 ‘Chapter 4: Factors contributing to marriage and relationship breakdown’ (House of 6

Representatives Committees – Parliament of Australia) 53. <www.aph.gov.au/
Parliamentary_Business/Committees/House_of_Representatives_Committees?url=/laca/
famserv/chap4-1.pdf> accessed 9 March 2018.

 Ann Black, ‘Alternative Dispute Resolution in Brunei Darussalam: The Blending of 7

Imported and Traditional Processes’ (2001) 13(2) p. 4 Bond Law Review, 4 <http://
epublications.bond.edu.au/cgi/viewcontent.cgi?article=1208&context=blr> accessed 9 
March 2018. 

 Armstrong Williams, ‘Most litigious nation in the world’ The Hill (11 October 2011) 8

<http://thehill.com/blogs/pundits-blog/economy-a-budget/186667-most-litigious-nation-
in-the-world> accessed 31 March 2018.
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people’s easy-going temperament, and further implementation of the 
mechanism would encourage Bruneians to not simply ‘biarkan 
tia’ (Bruneian Malay for ‘let it go’) in the face of injustice and wrongful 
treatment. 

III. ADR IN BRUNEI’S PAST 
It is worth noting that ADR, particularly mediation, has historically been 
Bruneians’ preferred mode of dispute resolution.  Especially in the past 9

and sometimes even today, people in conflict consult village headmen 
(called penghulu and ketua kampung), religious leaders and scholars 
(imam and ulama) as well as elderly relatives to settle their differences. 
Further, before the establishment of the British Residency in the early 
20th century, more serious disputes, particularly those involving valuable 
property or people of high status, would come before district chiefs and 
even the Sultan himself who would act as mediators/arbitrators. In fact, it 
is believed that formal and sustainable instruments of litigation (courts, 
legislative measures, etc.) were only established in the country last 
century,  thus perhaps explaining the people’s long-standing predilection 10

for less formal ways of conciliation. Even after more than a century of 
development of its judicial system, Brunei still sees a clear preference for 
ADR for certain matters, namely personal matters (e.g. marriage, 
inheritance, custody, etc.) and surely, issues concerning labour, 
construction, securities regulation and a growing number of other 
business disputes.  11

IV. ADR IN BRUNEI TODAY 
As repeatedly mentioned throughout this article thus far, ADR is so 

 Black (n 6) 5.9

 ‘Chapter 1 – Historical Overview’ (ASEAN Law Association: Legal Systems in ASEAN 10

– Brunei Darussalam) p. 1 <www.aseanlawassociation.org/papers/Brunei_chp1.pdf> 
accessed 9 March 2018.

 Hjh Nor Hashimah Hj Mohd Taib, ‘Alternative Dispute Resolution In ASEAN: Brunei 11

Darussalam’ (ASEAN Law Association) p. 1 <www.aseanlawassociation.org/9GAdocs/
w4_Brunei.pdf> accessed 9 March 2018.
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seriously under-utilised in the country that not only are there no official 
figures as to the number of cases that use the mechanism, an estimation is 
even impossible.  An officer of the Attorney General’s Chambers, 12

Hashimah Taib, wrote that this lack of use may be attributed to a number 
of factors, namely: 

1. The public’s persistent reliance on courts; 
2. The costly, time-consuming and inconvenient nature of ADR; and 
3. The current lack of real need for ADR.  13

 
Regarding the first point, while it is certainly true that, compared to ADR, 
the Bruneian public markedly leans towards litigation, it is arguable that 
this is due to an unfortunate lack of awareness of ADR and its many 
benefits over litigation.  
  
As for the second point, although it seems to be in direct contradiction to 
the countless other sources saying the opposite,  the author was actually 14

writing strictly in the context of Brunei. Even now – years after the 
article’s publication – dedicated arbitrators are still lacking in the country, 
as is a well-established arbitration centre like the Kuala Lumpur Regional 
Centre for Arbitration. Nonetheless, we still maintain that ADR, for 
certain kinds of legal matters, is inherently a more suitable option than 
litigation and given more time and effort to expand the ADR scene, this 
would be evident in the Sultanate as well.  
  
Lastly, the writer Hashimah Taib above also seems to suggest that 
because courts require disputing parties to attend a pre-trial conference in 
a preliminary effort for them to reach a settlement which ‘has so far 
proven to be effective’, mechanisms such as arbitration and mediation are 
not actually needed at this point in time. However, the need to develop 

 ibid 9.12

 ibid 9-10.13

 Allison (n 2).14
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ADR at this unpredictable time in this ever-evolving world goes beyond 
whether or not it is needed now. It may come without saying that to 
achieve success, one must prepare for the future. As this article will 
discuss later, Brunei’s economy is seriously undiversified and currently 
too dependent on oil and gas which may very well deplete sooner or later. 

An obvious solution to this problem (which also happens to be the 
mainstay of the government’s plan for economic diversification) is to 
attract significantly more foreign direct investments (FDIs)  which an 15

Organisation for Economic Co-operation and Development (OECD) 
report cites as ‘a major catalyst to development’  as evidenced by 16

virtually all developed nations.  One of the first steps to attract foreign 17

companies is to try and accommodate their needs and desires which 
commonly include a need and desire for a convenient and trustworthy 
mechanism for resolving legal disputes which, coming as no surprise to 
anyone, is arbitration. A 2013 survey ‘Corporate choices in International 
Arbitration: Industry perspectives’ saw overwhelming support for 
arbitration over litigation, adjudication/expert determination and 
mediation with more than half of the participating corporations ranking it 
as their most preferred dispute resolution mechanism.  Such preference 18

is so widespread that ‘ADR has become a standard part of commercial 

 ‘Foreign Direct Investments (FDI)’ Borneo Bulletin Yearbook (15 April 2016) <http://15

borneobulletinyearbook.com.bn/foreign-direct-investments-fdi/> accessed 31 March 
2018.

 Organisation for Economic Co-operation and Development, ‘Foreign Direct Investment 16

for Development’ (2002) p. 3 <www.oecd.org/investment/investmentfordevelopment/
1959815.pdf> accessed 9 March 2018.

 Deidre McPhillips, ‘10 Countries That Receive the Most Foreign Direct Investment’ 17

U.S. News & World Report (25 October 2017). <www.usnews.com/news/best-countries/
slideshows/10-countries-that-receive-the-most-foreign-direct-investment> accessed 31 
March 2018.

 PricewaterhouseCoopers, ‘Corporate choices in International Arbitration: Industry 18

perspectives’ (2013) p. 6 <www.pwc.com/gx/en/arbitration-dispute-resolution/assets/pwc-
international-arbitration-study.pdf> accessed 9 March 2018.
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dispute resolution.’  Ergo, how does Brunei expect to attract much FDI 19

when it has yet to properly build its ADR infrastructure? It is not, or at 
least should not be, a waiting game. While the country is waiting and 
hoping for a sudden influx of foreign companies’ operations 
(incorporation of subsidiaries in Brunei, transfer of technologies, etc.) 
they may find more outlets and opportunities in other nations. 

Further, when a foreign company is considering to invest in Brunei, they 
would normally ask two questions. Firstly, whether or not they can own 
land. Secondly, whether or not they can sue the government. They usually 
turn away because they do not like the answers to the questions, 
particularly the second one. Section 84B of the Bruneian Constitution 
provides that ‘His Majesty [or a]ny person acting on [his] behalf, or under 
[his] authority...shall not be liable to any proceedings whatsoever in any 
court...’  In short, no one, including foreign investors, can sue the 20

government. Arbitration may offer a solution to prospective foreign 
investors’ concerns regarding this issue. 

iv.i. Arbitration Act (Cap. 173) 
The Act, which came into force in 1994, is the primary legislative 
instrument governing commercial dispute resolution outside of courts in 
Brunei. Under section 2, it defines ‘arbitration agreement’ as: 
  
 ‘[A]n agreement in writing (including an agreement contained in 
an exchange of letters, facsimiles or telegrams) to submit to arbitration 
present or future differences capable of settlement by arbitration whether 
an arbitrator is named therein or not.’  21

 Randy J. Aliment, ‘Alternative Dispute Resolution in International Business 19

Transactions’ (Williams Kastner, originally published Summer 2009) 
<www.williamskastner.com/uploadedFiles/
Aliment%20The%20Brief%20ABA%20Intl%20Arbitration.pdf> accessed 9 March 2018.

 Brunei Constitutional Documents 2008 (Consti 2008) s 84B (Brunei Darussalam).20

 Brunei Arbitration Act (Cap. 173) (ArbAct) s 2 (Brunei Darussalam).21
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In addition to covering ad hoc submissions of existing disputes, this is 
also a validation for conflicting parties to use arbitration as a method for 
dispute resolution, should their contract include a clause providing the 
use of such mechanism. 

Coming back to the above issue of the Brunei government’s immunity 
from ‘any proceedings whatsoever in any court’ or lawsuits, arbitration 
does not violate this constitutional assurance and given the confidential 
nature of arbitral proceedings, the mechanism is even viewed favourably 
by the government who commonly include arbitration agreements in 
procurement contracts.  In addition, aggrieved parties are not at all 22

prohibited from negotiating a settlement with the government. To 
reiterate, arbitration is not just inherently advantageous, it even has the 
power of shifting economics and bringing about development in such a 
way that its proper integration in a government’s legal infrastructure 
would attract foreign investors, who notably favour this ADR process, to 
conduct business with the said government, effectively creating numerous 
employment opportunities, diversifying its economy and so on. 

V. ASSETS AND CHALLENGES 

v.i. Brunei’s Assets to Become Regional Arbitral Hub 
Besides the Arbitration Act abovementioned, the other two legal 
instruments governing the conduct of arbitration in Brunei or involving 
Bruneian nationals, residents or corporate entities are the Arbitration 
Order, 2009 and International Arbitration Order, 2009  which are 23

 Oxford Business Group, The Report: Brunei Darussalam 2014 (2014) 201 <https://22

books.google.com.bn/books?
id=EZ2xDAAAQBAJ&lpg=PA201&ots=DThweOQlcE&dq=brunei%20darussalam%20g
overnment%20contract%20arbitration&pg=PA201#v=onepage&q=brunei%20darussalam
%20government%20contract%20arbitration&f=false> accessed 31 March 2018.

 Dr Colin Ong, ‘International Arbitration 2017 | Brunei’ (International Comparative 23

Legal Guides, 24 July 2017) s 1.1 <https://iclg.com/practice-areas/international-
arbitration-/international-arbitration-2017/brunei> accessed 31 March 2018.
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enforced under article 83(3) of the Bruneian constitution.  As it stands, 24

non-traditional means of dispute resolution in the country, particularly 
arbitration and mediation, are primarily utilised in the kadi’s (an Islamic 
judge’s) chambers for marital conciliation. One could say that the 
establishment of these orders marked the point at which the Bruneian 
government started to put more serious efforts into developing ADR 
processes to be applied beyond those chambers and in as many other civil 
matters as possible. However, particular attention has often been given to 
commercial disputes and not, for example, the equally common family 
conflicts over inheritance or disputes arising out of road accidents. 

Following the enactment of the 2009 orders, the Brunei Darussalam 
Arbitration Centre (BDAC) was established five years later in 2014.  Its 25

vision is ‘to be a centre for domestic and international commercial 
arbitration and mediation’ while its mission is ‘to provide excellent and 
efficient service in promoting arbitration and mediation as a preferred 
mode of settling disputes’,  statements that are evidently yet to be 26

achieved. We say this because, for one, litigation is apparently still the 
preferred method of dispute settlement in Brunei and secondly, other 
establishments in the region such as the Singapore International 
Arbitration Centre (SIAC) and the Kuala Lumpur Regional Centre for 
Arbitration (KLRCA) are significantly more prominent as centres for 

 Consti 2008, s 83(3), 143.24

 ‘Establishment of the Brunei Darussalam Arbitration Centre’ (ZICO, 29 March 2017) 25

<http://zico.group/blog/legal-alert-brunei-establishment-brunei-darussalam-arbitration-
centre/> accessed 31 March 2018.

 ‘Our Vision and Mission’ (Brunei Darussalam Arbitration Centre) <www.bdac.gov.bn/26

SitePages/Mission%20and%20Vision.aspx> accessed 30 March 2018.
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international commercial ADR. ,  Further, there are no official statistics 27 28

on the number of cases the Centre sees annually and as mentioned earlier, 
this may be indicative of its underutilisation. This is a sad reality that may 
be attributed to the public and businesses’ lack of exposure to such new 
methods of conflict settlement as well as their (for now) lack of trust in 
the system. Nevertheless, these all point to the fact that at the very least, 
the Sultanate has a decent foundation for the further development of and 
perhaps even a breakthrough for its ADR scene such as an increasing 
regional recognition of BDAC as a hub of Islamic financial dispute 
arbitration in ASEAN. 

That said, given the other remarkably more successful arbitration centres 
in the region that are being used for international disputes, at this point 
BDAC may not have a chance to replace or even compete with them, 
unless the centre suddenly finds a niche which, in view of Brunei’s 
Islamic background and the efforts its government has been putting into 
the industry,  may be a focus on Islamic financial conflicts. This would 29

be very fitting since the nation has been dubbed as a potential hub of 
Islamic finance,  a mission the government is taken with and has been 30

working fervently towards achieving,  which culminates in the Bruneian 31

 Wei Ming Tan, ‘Singapore Confirms Status as Asia’s Most Sought-After Dispute 27

Resolution Hub’ (Singapore International Arbitration Blog, 14 June 2016) <https://
singaporeinternationalarbitration.com/2016/06/14/singapore-confirms-status-as-asias-
most-sought-after-dispute-resolution-hub/> accessed 31 March 2018.

 Raj Gunashekar, ‘Malaysia: KLRCA sees surge in ADR cases’ Asian Legal Business (5 28

April 2017) <www.legalbusinessonline.com/news/malaysia-klrca-sees-surge-adr-cases/
74233> accessed 31 March 2018.

 ‘About Brunei Darussalam Islamic Finance [BDIF]’ BDIF <https://bdif.com.bn/ifb-29

public/front/aboutbrunei> accessed 31 March 2018.

 ‘Brunei Has the Potential to Be a Hub of Islamic Finance’ BruDirect (BSB, 3 June 30

2016) <www.brudirect.com/news.php?id=6056> accessed 31 March 2018.

 Azlan Othman, ‘Sultanate has great potential to develop Islamic finance, says deputy 31

minister’ Borneo Bulletin (BSB, 26 April 2017). <http://borneobulletin.com.bn/sultanate-
great-potential-develop-islamic-finance-says-deputy-minister/> accessed 31 March 2018.
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Islamic finance market being ranked ninth in the world last year  while 32

Malaysia was the best performer who, additionally, is also now looking at 
becoming ‘the centre of arbitration with regards to Islamic financing’.  33

This brings back the issue of competition for Brunei. Although one could 
say that there is room for multiple hubs, when private individuals, 
businesses and other institutions flock to one centre, the others are 
arguably ‘hubs’ by name only. But we shall elaborate more on this later in 
this article. All in all, not only does Brunei have a decent foundation for 
the further development of its ADR infrastructure, it also has the 
enthusiastic support of those in power to begin this endeavour. 

While the arbitration act, orders and centre discussed above are the 
foundation for the ADR movement in Brunei, the country also has a 
striving foundation in Islamic finance.  For nearly three decades now, the 34

Sultanate has had its first Islamic financial institution/bank, the 
Perbadanan Tabung Amanah Islam Brunei (TAIB) or in English, the 
Brunei Islamic Trust Fund Corporation. Another prominent Islamic bank 
is the Bank Islam Brunei Darussalam (BIBD) establish in 2005 with the 
merger of the Islamic Bank of Brunei (renamed from the International 
Bank of Brunei in 1991) and Islamic Development Bank of Brunei 
(converted from the Development Bank of Brunei in 2000). There are 
numerous other Islamic financial institutions in the country such as the 
insurance company Takaful Brunei Darussalam and the Centre for Islamic 
Banking, Finance and Management under the governmental Monetary 
Authority of Brunei Darussalam. In addition to all these establishments, 
the Islamic Banking Act (Cap. 168) was enacted in 1991 along with the 

 Achong Tanjong, ‘Brunei among top 10 in Islamic finance’ Borneo Bulletin (BSB, 15 32

March 2018) <https://borneobulletin.com.bn/brunei-among-top-10-in-islamic-finance/> 
accessed 31 March 2018.

 ‘Malaysia eyes arbitration role in Islamic financing’ The Star Online (20 October 2008) 33

<www.thestar.com.my/business/business-news/2008/10/20/malaysia-eyes-arbitration-role-
in-islamic-financing/> accessed 31 March 2018.

 ‘About – Islamic Financial Milestones’ BDIF <https://bdif.com.bn/ifb-public/front/34

islamicmilestones> accessed 31 March 2018.
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International Banking Order, 2000 the next year. These all display the 
ardent devotion of the Bruneian government into advancing its Islamic 
finance industry, a worthwhile and succeeding venture given its rise in 
global rankings as well as such successes as BIBD being among the 20 
strongest banks in the Asia-Pacific.  On this note, when asked what 35

makes Islamic finance in Brunei globally competitive, the bank’s former 
managing director said that, ‘BIBD is among the only Islamic institutions 
globally that leads its national industry.’  In short, given all these 36

achievements and the country’s devotion to and decades of experience in 
Islamic finance, Brunei would be ideal as the regional centre of Islamic 
financial management, including the arbitration of disputes in this area. 

Not only does Brunei have the foundation to back such ambition, it also 
has the means to achieve it. Since the discovery of its primary source of 
revenue, oil and gas, in the 1920s, the Sultanate has enjoyed economic 
prosperity and one of the highest gross domestic products (GDPs) per 
capita in the world. This wealth, however, is being threatened by the 
economy’s serious lack of diversification as mentioned before, though 
this issue is at the forefront of the government’s concerns to be remedied. 
Only time will tell if their efforts will prove effective. Regardless, this 
current prosperity would mean that the government could easily allocate 
resources and target efforts towards establishing BDAC as a regional 
ADR hub and branding it as having a niche for Islamic financial disputes. 
Still, having a solid foundation and abundant resources is not adequate to 
push an enterprise into international eminence. In the words of the CEO 
of a digital financial advisory Sallie Krawcheck: ‘Networking is the no. 1 

 ‘BIBD one of strongest banks in Asia Pacific’ Borneo Bulletin (22 October 2017) 35

<https://borneobulletin.com.bn/bibd-one-of-strongest-banks-in-asia-pacific/> accessed 31 
March 2018.

 ‘BIBD positions Brunei as Islamic finance hub’ The Business Report <www.the-36

businessreport.com/article/bibd-positions-brunei-as-islamic-finance-hub/> accessed 31 
March 2018.
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unwritten rule of success in business.’  Brunei has had the fortune of 37

being part of worthwhile international bodies and initiatives  such as the 38

Association of Southeast Asian Nations (ASEAN), Asia-Pacific 
Economic Cooperation (APEC), Organisation of Islamic Cooperation 
(OIC), Non-Aligned Movement (NAM) as well as the East ASEAN 
Growth Area initiative between Brunei, Indonesia, Malaysia and the 
Philippines (BIMP-EAGA), all of which aim for their members to 
support each other in their efforts towards economic development, global 
prominence and other such undertakings. These are all assets that can 
help Brunei in gaining a breakthrough in the international ADR scene, but 
it seems that, as has repeatedly been shown throughout this article, for 
every asset, there are several challenges that are (or may possibly be) 
getting in the way of Brunei achieving the status of a centre for Islamic 
financial dispute settlement in the region. 

v.ii. Challenges to Prospects as a Regional Arbitral Hub 
Before Brunei Darussalam will be able to establish itself as a hub for 
financial arbitration, there are several issues that must be addressed 
before this goal can be achieved. One issue that the country faces is 
concerned with the existence of competition in neighbouring countries 
that have already established themselves within the field of arbitration. 
One does not need to look far for this, as evidenced by Malaysia and 
Singapore which have both successfully ventured into ADR and set up 
centres of arbitration, as seen through the KLRCA and SIAC respectively. 
Due to this, it is necessary to find and determine a niche that will 
distinguish the ADR service provided by Brunei Darussalam from that of 
other countries. 

 ‘Sallie Krawcheck Reveals The #1 Unwritten Rule Of Success’ The Huffington Post 37

(updated 17 September 2013) <https://www.huffingtonpost.com/2013/09/16/sallie-
krawcheck_n_3937342.html> accessed 7 May 2018.

 ‘Regional And Multilateral [Foreign Policy]’ (Ministry of Foreign Affairs and Trade 38

Brunei) <www.mofat.gov.bn/Pages/Regional-And-Multilateral.aspx> accessed 31 March 
2018.
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It is suggested that another issue that Brunei Darussalam faces lies in the 
fact that the country is lacking in terms of exposure to the field of 
alternative dispute resolution. This may be attributed to the fact that the 
people of Brunei Darussalam have either relied on court litigations to 
settle disputes or have chosen informal methods of dispute resolution 
such as mediation by a village elder or the like as standard practice. As 
such, there has been little reason for the country to branch out into 
alternative forms of dispute resolution. The lack of exposure and minimal 
interest of the public in ADR has consequently left agencies which handle 
alternative dispute resolution such as the BDAC underutilised compared 
to other countries. 

Arguably, one of the biggest challenges that Brunei Darussalam faces is 
that it requires an external platform, such as foreign businesses to 
facilitate its growth. As a small nation with a population roughly 420,000 
strong, the country lacks sufficient labour force to accelerate economic 
growth so as to promote itself. Therefore, it is imperative for Brunei 
Darussalam to get a foothold in the global market by establishing itself in 
other regions in the field of arbitration, Islamic finance and the like. 

VI. STEPS TO PROGRESS 
As far as preliminary preparations are concerned, it is believed that 
Brunei Darussalam has a sufficiently strong foundation that can facilitate 
the growth of the country into a prosperous hub for regional arbitration. 
However, due to the challenges as specified in the section v, it is 
suggested that the Sultanate specialize in a niche area of law in which it 
has considerable experience and expertise in, namely Islamic financial 
and commercial law. However, given the challenges facing such a 
prospect, the Sultanate has a while to go before it will be able to achieve 
this. Below are some suggestions that may be taken as a start towards that 
direction. 

vi.i. Consolidating a Foundation in Islamic Finance and Arbitration 
In order for Brunei Darussalam to establish itself as a hub for arbitration 
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of Islamic financial disputes, it must first establish itself on two fronts: 
finance and arbitration respectively. Within Brunei Darussalam, efforts in 
achieving these have been observed through the developments of Bank 
Islam Brunei Darussalam (BIBD) and Brunei Darussalam Arbitration 
Centre (BDAC). 

In pursuit of establishing itself as a hub for Islamic financial arbitration, 
the Sultanate has taken steps in order to do consolidate itself, as observed 
in the growth of banks such as BIBD and Tabung Amanah Islam Brunei 
(TAIB) which conduct business based on Islamic principles which are 
compliant with Sharia (Islamic law). BIBD for example, is the result of a 
merger between the Islamic Bank of Brunei (IBB) and Islamic 
Development Bank of Brunei (IDBB) in 2005. Since its establishment 
after the merger, BIBD has become the largest bank in Brunei 
Darussalam, and has made efforts to branch out into the international 
market. 

To this end, it is necessary to further develop the banks of Brunei 
Darussalam in the local corporate sectors as well as expand their presence 
internationally so as to be more accessible to more potential international 
clientele. Achieving this would consolidate the position of the banks of 
Brunei Darussalam as centres for business which may act as platforms for 
a truly worldwide network. Locally, this would strengthen the position of 
Brunei Darussalam as a hub for trade and financing in the region, whilst 
encouraging Foreign Direct Investment (FDI) within the country itself. 

In regards to Islamic financial rule of law, Brunei Darussalam, as with 
many other Muslim countries has set up a Sharia Supervisory Board 
(SSB) aimed at the compliance of Sharia in conducting business and 
trade. In Brunei Darussalam, one such body is the Syariah Financial 
Supervisory Board  which may be consulted on affairs concerning 39

Islamic banking business, takaful business, Islamic financing business 
and the like. 

 Syariah Financial Supervisory Board 2006 (NBD) s4.39
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On the matter of arbitration, the country has already taken preliminary 
steps in the form of the BDAC which aims to be a centre for domestic 
and international arbitration and mediation. Furthermore, it is stated in the 
BDAC rules document  that the rules used are based on the 40

internationally recognized UNCITRAL Arbitration Rules. The existence 
of these rules is significant as it ensures compatibility between parties 
adopting a similar rule set. Utilisation of these rules facilitates bilateral 
agreement as there is little in the way of translation of disputes since 
proceedings follow an international standard of procedural rules. 

In order to further expand into global markets, it is imperative that 
agencies such as the BDAC are developed further, as the presence of 
qualified arbitrators encourages business on the international scale. 
Agencies that provide services such as international arbitration and 
mediation are useful in the maintenance and facilitation of business 
transactions, dealings and settlements. As stated in section ii, the presence 
of ADR agencies are beneficial and may be favoured depending on the 
needs of the parties involved. 

It is also suggested that the country look into developing a system that 
enables FDI companies the ability to opt to abide by Sharia laws as 
opposed to civil rulings. Achieving this would require the setting up of 
independent Sharia legal representation (Sharia-compliant law firms) 
based in Brunei Darussalam. The creation of such agencies would be 
beneficial for both individuals within the country as well as potential 
foreign investors alike, as dealings made through such representatives 
enables the swift resolution of disputes. 

vi.ii. Gradual Shift from Courts to ADR Agencies 
Based on the above sections, it is suggested that there will be a shift in 
preference for dispute resolution. In such a situation, it is clear that 
agencies that specialise in ADR will bear a greater role in conflict 
resolution and other similar disputes. The switch from court litigation to 

 The BDAC Arbitration Rules 2014.40
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alternative dispute resolution allows for progress on multiple levels. 

Firstly, on the matter of dispute resolution, it is no secret that court 
litigations require both time and money. Reliance on ADR agencies 
would circumvent these issues as it not only reduces costs, but further 
affords the courts the leeway to focus on important affairs. In doing so, 
the workload of the courts is lessened by the ADR agencies who may also 
be better suited to handle particular disputes. Meanwhile, agencies such 
as the BDAC and others would further develop so as to handle affairs 
which would otherwise take up the resources of the courts. 

vi.iii. The Reinforcement and Diversification of the National Economy 
Islamic financing and diversification of the economy as described within 
the Brunei Darussalam Financial Sector Blueprint  will play an integral 41

part in the future direction of the country. This goal when looked at in 
addition to the support from developments in alternative dispute 
resolutions, show that the country is exploring a variety of avenues in 
order to achieve its vision. The Islamic finance sector for instance, is one 
of the fastest growing industries in the world. Brunei Darussalam may 
thus be able to attract investors who wish to enter the Islamic finance 
market. 

Additionally, Brunei Darussalam possesses a largely untapped market 
with high growth potential. Foreign direct investment and further 
diversification of the national economy, may be used to fully utilise the 
varying skill pools of the local people. For example, locals who are 
trained at the Centre for Islamic Banking, Finance and Management 
(CIBFM) are qualified for employment in their respective fields. 
Furthermore, Brunei Darussalam also produces graduates qualified to 
work in the service industry as well as the sciences and technology. 
Utilisation of the labour force in these areas through investment and 
employment allows for advancement of the country in a way that is 
mutually beneficial to the parties concerned. 

 Brunei Darussalam Financial Sector Blueprint, 2016-2025.41
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Another way in which Brunei Darussalam may attract investors lies 
within its location inside the East ASEAN Growth Area (BIMP-EAGA). 
The geographical position of the country in relation to other members of 
the BIMP-EAGA initiative may be fully exploited with the assistance of 
investors who have an interest in the area. Further developments may 
allow for the forging of a stronger alliance with the member countries as 
well as act as a gateway for expansion into areas beyond the region. 

vi.iv. Exemplification from Nations with Flourishing ADR Mechanisms 
Brunei Darussalam, as a Sharia law country may look towards other 
countries in their application of ADR mechanisms. It has the freedom to 
take certain elements from countries such as Malaysia and the United 
Arab Emirates which enjoy flourishing ADR mechanisms. In doing so, it 
is possible to integrate the best parts of each respective country in order 
to achieve an equally prosperous mechanism. 

vi.v. Increasing Public and Business Exposure to ADR 
It is proposed that one method that may be used to establish Brunei 
Darussalam as a hub for Islamic financial arbitration lies in exposing the 
general public and local businesses to alternative dispute resolution. For 
instance, reliance on ADR as opposed to the courts encourages further 
development in the field of dispute resolution. Once the public awareness 
on ADR increases, it follows that businesses and agencies which facilitate 
such methods of dispute resolution would follow suit in order to 
capitalise on the shift. This in turn eventually leads to efficiency in 
dispute resolution and competitiveness between the ADR agencies. 

VII. CONCLUSION 
For all of the progress Brunei has made and the enthusiasm its 
government has shown, the country still has miles and miles to go to even 
so much as truly establish its ADR infrastructure, at least to the level of 
its neighbour Malaysia a decade ago, much less to become a regional hub 
for arbitration of a legal area many would consider to be in its 
wheelhouse. This is very unfortunate considering that the spirit of ADR 
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perfectly harmonises with the Bruneian way of life as history and even 
current attitudes demonstrate. This is not to say, however, that the ADR 
movement in the Sultanate is hopeless for if Brunei utilises its assets to 
their fullest potential and overcome such obstacles as the ones this article 
has outlined, then there is reason to remain hopeful that in the near future, 
alternative dispute resolution mechanisms will play a much bigger role in 
the small Southeast Asian nation. 
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TWO IS COMPANY BUT THREE'S A CROWD 
  
Oliver Lam  
 Josie Lee 

ALSA National Chapter: Hong Kong 

Third party funding refers to the act of providing financial assistance to a 
beneficiary, to  cover legal expenses, in exchange for a percentage of any 
positive awards obtained.  Traditionally, the concept of third party 1

funding in common law jurisdictions has been fervently discussed in the 
context of litigation, wherein it encountered fierce opposition due to its 
potential to promote frivolous claims. Furthermore, due to its direct 
correlation with the notions of champerty and maintenance it was also 
considered to be parasitic and unethical as it reduced the administration 
of justice into little more than an investment vehicle. However, this 
position has since been revised as all common law jurisdictions have 
either abolished or relaxed their domestic regulations against third party 
funding. Subsequently, the idea of third party funding has become 
increasingly popular in the realm of international arbitration as 
stakeholders have begun to see great potential in its ability to invigorate 
commercial activity and to create a level playing field.  

Despite these promises however, there still remains, much to be wary of. 
Saint Bernard of Clairvaux once opined that “The road to hell is paved 
with good intentions,” and with regard to Hong Kong’s recent legalization 
of third party funding in arbitral proceedings, truer words have never 
been spoken. While third party funders bring with them a number of 
public and commercial benefits, they can simultaneously jeopardize the 
fairness of arbitral proceedings and the enforceability of awards. Bearing 
these concerns in mind, this article will [I] identify the rationale behind 

 ‘What is third party funding?’(Francis Wilks & Jones) <https://1

www.franciswilksandjones.co.uk/site/our_services/litigation-funding/qanda_litf/further-
information-lf/what-is-third-party-funding.html> accessed 30 March 2018.
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third party funding in arbitration; while [II] evaluating whether or not the 
new reform  can effectively reconcile potential areas of concern.  2

I. RATIONALE 
First and foremost, it is believed that the introduction of third party 
funding will add greater vigor to the Hong Kong arbitration community. 
This happens by ensuring that weaker parties have access to justice and 
by promoting effective case management. 

Access to justice 
According to Lord Phillips MR in Gulf Azov Shipping Co Ltd v Idisi 
[2004] "Public policy now recognizes that it is desirable, in order to 
facilitate access to justice, that third parties should provide assistance 
designed to ensure that those who are involved in [legal disputes] have 
the benefit of legal representation."  The 17th Chief Justice of Canada, 3

Beverley McLachlin further stated that access to justice is a fundamental 
right rather than an accessory and that there can be no true justice 
without access to it.  4

Such principles are well reflected by the Hong Kong Judiciary wherein 
the presence of a judge is always guaranteed, and duty lawyers are 
provided to litigants who lack the financial means of acquiring their own 
legal representation. However, no such luxuries exist in arbitration where 
it is incumbent upon the parties to fund the proceedings from their own 
pockets. Subsequently, weaker parties are placed in a particularly 
precarious position as they face comparatively greater financial risks in 

 The Law Reform Commission of Hong Kong, Third Party Funding for Arbitration,2

(2015).

 [2004] EWCA Civ 292.3

 Lucianna Ciccocioppo, ‘There is no justice without access to justice: Chief Justice 4

Beverley McLachlin’ (University of Toronto, Faculty of Law, 11 November 2011) <
https://www.law.utoronto.ca/news/there-no-justice-without-access-justice-chief-justice-
beverley-mclachlin> accessed 10th March 2017 understanding of how to approach its 
claim in a more strategic and pragmatic manner. It also acts as a screening process for 
claims which are unmeritorious.
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hiring arbitrators and in obtaining competent lawyers to effectively 
represent their interests. Therein, third party funders can help weaker 
parties to shoulder this burden and eliminate “the risk of a world where 
only rich claimants are entitled to justice.”  5

Effective case management 
Third party funders can also provide the additional benefit of promoting 
effective case management. First, third party funding provides funded 
parties with a more objective perspective on the merits of a claim as 
funders will undoubtedly carry out due diligence measures and allocate 
pundits to give advice on the likelihood of success before they are willing 
to invest. Having this second opinion could therefore equip the party 
seeking funding with a understanding of their chances for success. 

Apart from this, the funded party will also be placed in a better 
bargaining position thereby enhancing the efficiency of the proceedings. 
Financially strong opponents often seek to delay arbitral proceedings in 
an attempt to financially drain weaker opposing parties.  This can often 6

be observed in the case of  investor state arbitrations. However, with the 
knowledge that a party is funded, stronger parties would be less likely to 
apply such measures of attrition as their financial might can be easily 
matched. Because of this, it would become more practical for them to 
move towards a resolution. Therein, third party funders can help to deter 
defensive posturing while pushing for more efficient proceedings and the 
reduction of legal costs altogether. 

Commercial benefits 
However, third party funders are more than just lifelines for weaker 
parties engaged in legal battles more powerful counterparts. Due to the 
recent global financial crisis, numerous financial institutions have been 
searching for new investment opportunities, such as those which are 

 The Law Reform Commission of Hong Kong (n 2).5

 ibid.6
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highly abundant in international arbitration, where large amounts of 
money are often at stake. Accordingly, third party funding has also 
become desirable even amongst larger corporations, with deep financial 
reserves, that are looking to mitigate their commercial risks.  Ergo, the 7

increased cash flow and presence of another stakeholder to watch over 
the case allows them to refocus more of their efforts and resources away 
from their legal headaches and back on the operations of their companies. 
Consequently, the prospect of third party funding can help to enhance 
Hong Kong’s appeal as a forum for dispute resolution and help it to keep 
pace with rival arbitration hubs which have passed similar reforms in 
recent years.  8

Judicial efficiency 
However, the benefits of third party funding extend beyond arbitration as 
it has positive implications in the area of litigation. At present, Hong 
Kong’s judiciary remains horribly overburdened by both an exorbitant 
number of cases  and a lack of qualified judges.  However, regardless of 9 10

this situation, it remains imperative for the courts to maintain the high 
standards of their proceedings meaning that the attention paid to each 
case cannot be reduced for the sake of efficiency. Therefore, making 
arbitration more accessible through third party funding is particularly 
helpful because it can help to alleviate this burden without compromising 
the quality of adjudication associated with either method of dispute 
resolution. 

 ‘Third-party funding in arbitration - the funders’ perspective’ (Norton Rose Fulbright, 7

September 2016)<http://www.nortonrosefulbright.com/knowledge/publications/142435/
third-party-funding-in-arbitration-the-f unders-perspective> accessed 25th March 2018.

 The Law Reform Commission of Hong Kong (n 2).8

 'Court Waiting Times' HKSAR Government Press Releases (Hong Kong, 2014) <http://9

www.info.gov.hk/gia/general/201406/18/P201406180425.htm> accessed 15th March 
2017.

 Bernard Chan, 'Why Hong Kong must pay its judges more', South China Morning Post 10

(Hong Kong, 19 January, 2017) <http://www.scmp.com/comment/insight-opinion/article/
2063507/why-hong-kong-must-pay-its-judges-more> accessed 1 April 2018.
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II. POTENTIAL AREAS OF CONCERN 
Despite all of the good which they can bring about, the financial gains to 
be made from third party funding means that there will always be an 
incentive for prospective funders to “stack the odds in their favor.” Third 
party funders are therefore double-edged swords and bring with them a 11

number of concerns that cannot be overlooked and although regulations 
have been drafted to prevent abuse, their effectiveness remains untested 
and doubtful at best. 

Commercial profits trump public interest 
According to former Justice Minister Lord Faulks QC “The trouble is 
there’s a risk that the whole thing becomes about a commercial 
transaction rather than a dispute … it could become the corporate 
equivalent of [ambulance chasing].”  At heart, third party finders will 12

always be looking to gain significant returns on their investments. They 
are also businesses which are free to cherry pick which cases they are 
willing or unwilling to fund. Because of this, parties claiming for 
relatively smaller awards, such as those who are embroiled in 
employment disputes, and are genuinely in need of third party funding, 
are actually less likely to receive it. In kind, the notion of promoting 
public interest by providing access to justice for weaker parties will likely 
become secondary to commercial interests. 

Dissemination of sensitive information 
The first area of concern is born from the fact that parties seeking funding 
will likely need to discuss the particulars of their cases with a number of 
potential funders before they can finally strike a suitable agreement. 
Therefore, to protect the confidentiality of the proceedings, Section 

 Merriam-Webster <https://www.merriam-webster.com/dictionary/double-11

edged%20sword> accessed 24 April 2018 ‘something that has or can have both favorable 
and unfavorable consequence’.

 Anna Isaac, ‘Backing Both David and Goliath: How Litigation Funding is Changing’ 12

The Telegraph (17 Jan 2018) <https://www.telegraph.co.uk/business/2018/01/17/backing-
david-goliath-litigation-funding-changing/> accessed 2 April 2018.
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98(S) , in conjunction with Section 18 of the Amended Hong Kong 13

Arbitration Ordinance  indicates that information relating to the arbitral 14

proceedings can be communicated to external persons for the sake of 
finding a third party funder. Pursuant to this, recipients of such 
information will be bound to keep it confidential unless they are forced to 
disclose it to pursue a legal right or interest, to enforce or challenge an 
award, or obliged by a government authority to make disclosure. 

Realistically however, such a regulation can prove difficult to enforce. 
The act of negotiating with numerous prospective funders in itself 
counterintuitively promotes the dissemination of sensitive information 
and moreover, if a violation of confidentiality were to take place, it may 
not be possible to pinpoint the source of leakage. Section 98V  indicates 15

that non-compliance with Division 5 does not subject any person who 
leaks information to liability, but only takes that leak into consideration if 
it is relevant to a question being decided by the tribunal. However, even if 
it is not related to a relevant question, the leakage of other kinds of 
information, can still be detrimental and the absence of a rigid 
punishment leaves companies in a vulnerable position, exposed to severe 
negligence or even foul play. 

Furthermore, Section 98S  is silent as to whether or not counsel for the 16

party seeking funding would be breaching attorney-client privilege by 
disclosing such information in the interest of finding a funder without 
prior consent. Even if consent to disclose was obtained from the party 
seeking funding, another question arises as to whether or not it is 
necessary to obtain consent from the opposing party whose information is 
also part and parcel to the case. If this were the case, such a requirement 

 Arbitration (Amendment) Ordinance (2017) (Hong Kong).  13

 ibid.14

 ibid s 98V.15

 Merriam-Webster (n 11).16
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would bring about greater troubles by creating an opportunity for the 
opposing party to object to the disclosure, cause inconvenience and delay 
the proceedings. 

Secret identities and concealment of corruption 
As previously iterated, third party funding becomes especially 
troublesome when funders are able to conceal their identities, such as in 
the case of shell companies. Usually, where a third party funder 
establishes a pattern of consistently funding claims which involve the 
same arbitrator, one would be able to immediately ascertain the existence 
of bias and quickly re-work the composition of a tribunal. However, 
where funders can operate inconspicuously, such patterns are left 
undetected and such proceedings are left susceptible to abuse and 
corruption. In this way, a third party funder can take on the role of a 
hidden puppet master, carefully tugging at the strings of a conspiring 
arbitrator, and choreographing the outcome of the case. 

Section 98T(1)(b) attempts to address this concern by stipulating that 17

the name of all third party funders must be disclosed before a legal 
funding agreement can transpire. Section 98U further stipulates that 18

parties must inform the tribunal of when a funding agreement comes to an 
end. Prima facie, this looks to be a viable solution as it promotes 19

transparency would remove all doubt as to whether or not connections 
exist between the tribunal and any third parties funding the case. 
However, this new amendment lacks depth and fails to account for other 
potential measures of deception. 

First, it remains possible for funding to take place through a shell 
company which is associated with a nominated shareholder but is in fact 

 Arbitration (Amendment) Ordinance (n 13) s 98T.17

 ibid s 98U.18

 Merriam-Webster (n 11).19
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controlled by a silent investor. As long as the nominated shareholder 2021

agrees to sign a declaration of trust, the silent investor will still be entitled 
to all of the profits earned from the funding agreement with minimal risk 
of having his or her identity revealed. From a more pragmatic perspective 
however, even if new regulations were put in place to prevent such an 
occurrence, the very lack of in-depth regulations and jurisprudential 
development on this subject makes it that much easier for silent investors 
to cheat.  22

All declarations of trusts can be privy to the parties meaning there is no 
duty to disclose them. In addition, detecting the existence of such an 
arrangement is terribly complicated and would require additional time 
and resources to facilitate. Declarations of trust do not fall within the 
scope of forensic audits as they are not financial documents but instead 
pertain to the administration and composition of the company. In that 
regard, discerning the composition of a shell company would need to be 
done through other means such as formal investigations which can only 
be brought about where valid or justifiable concerns exist. To make 
matters worse, Hong Kong laws remain silent as to whether or not 
offshore companies are allowed to provide funding, thus further questions 
as to the transparency and legitimacy of such modifications to domestic 
arbitral proceedings.  23

Accountability for reliability, quality of services 
For many parties, arbitration can be an arduous and financially taxing 
process. However, the introduction of a third party funder can create 
further complications unless proper legislation or case law is in place to 
hold funders accountable for the reliability of their services.  

 Step Hong Kong, ‘What is a Trust?’ (2015) <https://www.step.org/sites/default/files/20

Branches/hongkong/Leaflets/What_is_a_trust_HK2015.pdf> > accessed 30 March 2018.

 Trustee Ordinance (Cap. 29) (Hong Kong).21

 Trust Law (Amendment) Ordinance (2013) (Hong Kong).22

 Arbitration Ordinance  (Cap. 609) (Hong Kong).23

!130



Furthermore, third party funders can potentially meddle with the 
proceedings. As third party funders have a financial interest in the 
outcome of the case, they are more likely to keep a careful watch over the 
proceedings and provide additional support when necessary. However, 
this also means that the third party funder may choose to adopt a strategy 
which may be risky or less favourable to the party being funded, for the 
sake of pursuing greater profits. Eventually, funded parties may be forced 
to comply to prevent the risk of having their funding revoked. 

However, as per Section 98O and 98P of the Amended Arbitration 
Ordinance, a code of practice can be issued by an authorized body, 
meaning a person appointed by the secretary of justice pursuant to 
Section 98W, to ensure that third party funders comply with their duties 
in a fair and responsible manner.  24

The first set of measures prohibit third party funders from advertising 
their services in a misleading manner and from engaging in funding 
agreements where a funder has insufficient financial resources. By doing 
this, funded parties would not have to worry as much about working with 
a third party funder which will run out of funds and be unable to support 
them in the midst of an arbitration. It also prevents situations of foul play 
in which false third party funders can intentionally establish agreements 
in order to sabotage the funded parties’ claims, and prevent them from 
working with legitimate funders. 

Furthermore, the code stipulates that funding agreements should clearly 
stipulate how much control a funder is allowed to exercise over the 
proceedings and whether or not a funded party will be liable for adverse 
costs.  It is also indicated that third parties should both agree as to under 25

what conditions a third party funder will be allowed to terminate the 

 ibid  s 98O, 98P, 98W.24

 ibid s 98P.25
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agreement or withhold arbitration funding.  26

Such guidelines also reduce the probability of a conflict by advising 
prospective funders to obtain independent legal advice before entering 
into funding agreements. By creating these standards, pre-contractual 
communication between prospective funders and parties seeking funding 
is encouraged and by ensuring that they are both familiarized with the 
circumstances surrounding a proceeding, both will be more likely to find 
funding opportunities which are suitable for them. 

Balance is key 
All in all, a majority of the issues surrounding the implementation of third 
party funding seem to have transpired due to a lack of legislative controls 
over the funders themselves. However, this should not take away from the 
necessary change they bring about the Hong Kong arbitration community. 
It is also easy to forget that third party funders also have a heavy burden 
to take on in that they will need to pay out large sums of money with no 
guarantee of a return. Because of this, to manage the conduct of third 
party funders too stringently may deter them from wanting to invest in 
third party funding altogether. Third party funding remains crucial in 
preventing stronger parties from having a legal basis to take advantage of 
weaker parties. Furthermore, although no set of regulations and 
enforcement mechanisms can possibly be made full proof, the new 
amendments to Hong Kong’s Arbitration Ordinance nevertheless help to 
mitigate these concerns but establishing guidelines and punishments for 
corruption and abuse. 

 ibid.26
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ARBITRAL AWARDS IN INDONESIA: 

A TRULY UNRULY HORSE? 

Vinka Damiandra Ayu Larasati 
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ALSA National Chapter: Indonesia 

I. INTRODUCTION 
Public policy is one of the most popular grounds invoked by parties to 
international arbitration to evade enforcement of foreign arbitral awards. 
Up to these days, it remains a highly debated and controversial subject, as 
national courts often took lenient approach when applying such concept 
in international arbitration. In preventing courts’ lenient approach, the 
International Law Association (ILA) has formulated a restrictive 
“international standard” of public policy defence, so that parties may 
benefit from a universally accepted concept of public policy.  However, 1

the diversity in national courts’ attitude when applying such concept has 
made this task virtually impossible.  

Until recent times, the difference in attitude has been flagrant in 
Indonesia, where a series of court decisions have been deemed to hamper 
the development of a universally accepted concept of public policy. 
Despite its status as a signatory to the 1958 United Nations Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards (the 
“New York Convention”), Indonesia has been accused of being 
unfriendly to foreign arbitration, one of which is through its expansive 
construction of public policy defence. 

 International Law Association, ‘Resolution of the ILA on Public Policy as Bar to 1

Enforcement of International Arbitral Awards’, (ILA, 2002) <http://
www.epublications.bond.edu.au/context/theses/article/1023/index/2/type/native/
viewcontent>, accessed 15 February 2018.
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Bearing in mind that the New York Convention leaves much discretionary 
power regarding the enforcement of foreign arbitral awards to the 
procedural rule of the State where the enforcement is sought,  this paper 2

aims to provide an assessment on two main points. First, whether 
Indonesia’s judiciary stance on public policy defence has been in 
compliance with Article V (2) b of the Convention. Second, whether 
Indonesia, in implementing its discretionary power, has undermined the 
very purpose of the Convention itself, which is to remove pre-existing 
obstacles to the enforcement of foreign arbitral awards. 

II. REGULATORY FRAMEWORK ON THE USE OF PUBLIC 
POLICY IN THE ENFORCEMENT OF FOREIGN 
ARBITRAL AWARDS IN INDONESIA 

1. Public Policy Pursuant to 1958 New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards  

The New York Convention is an international instrument for international 
trade, which its core is to facilitate the recognition and enforcement of 
foreign arbitral awards and arbitration agreement worldwide. The New 
York Convention was originated back in 1927 from the Geneva 
Convention on the Execution of Foreign Arbitral Awards, and the draft 
made by the International Chamber of Commerce in 1955 concerning the 
enforcement of international awards. In 1958 the UN Economic & Social 
Council (ECOSOC) accepted and compiled such draft, which in turn 
prepared a draft Convention on Foreign Arbitral Awards,  which we know 3

now as the New York Convention. 

 Afterwards, the New York Convention became available for ratification 

 Article III of the New York Convention.2

 Jeffrey Elkinson, The New York Convention – BVI as Part of the Global System for 3

Promoting International Trade (Conyers Dill & Pearman: 2014), 1.
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in 1958,  and now has 157 States as the parties. Indonesia is one of them, 4

which ratified the New York Convention through the Presidential Decree 
No. 34 of 1981. These numbers of participations evidence the success 
story of New York Convention as the first foundation and international 
instrument for international trade through facilitating the recognition and 
enforcement of foreign arbitral awards and arbitration agreement. Its 
success story was gained as every nation understands that for an 
arbitration to be efficient in resolving the dispute,  it requires certain 5

degree of certainty that an award will be recognized and enforced almost 
anywhere in the world.  6

In providing such degree of certainty, New York Convention provides 
exhaustive grounds for States to refuse enforcement of foreign arbitral 
award. Article V of New York Convention laid down two methods for 
such refusal, namely, refusal pursuant to the request of the party, and 
refusal by the State’s competent authority.  

As to the former, a party must able to proof five alternative grounds to 
refuse the enforcement or recognition of an award, namely: (a) That the 
parties to the agreement is under some incapacity or the said arbitration 
agreement is not valid; (b) That the party against whom the award is 
invoked was not given proper notice and there exists due process 
violation; (c) That the award fall outside or beyond scope of the 
arbitration agreement; (d) The appearance of irregularities in the 

 Shouhua Yu, Recognition and Enforcement of International Commercial Arbitration 4

Award, LLM Theses and Essay, Paper 57, University of Georgia School of Law: 2004, 6 
<http://digitalcommons.law.uga.edu/stu_llm/57>, accessed 17 February 2018; Peter 
Sanders, “A Twenty Years' Review of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards”, (1979) 13 International Lawyer 269.

 Joseph T. McLaughlin and Laurie Genevro, ‘Enforcement of Arbitral Awards under the 5

New York Convention - Practice in U.S. Courts’ (1986) Berkeley Journal of International 
Law, 251.

 Herbert Kronke, Patricia Nacimiento, Dirk Otto, Nicola Christine Port, Recognition and 6

Enforcement of Foreign Arbitral Awards: A Global Commentary on the New York 
Convention (Kluwer Law International: 2010), 3.
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composition of the arbitral tribunal or the arbitration procedure; (e) That 
the award has not yet become binding or has been set aside or suspended 
by a State’s competent authority.  

On the second method, State’s competent authority may refuse the 
enforcement of an award under two circumstances, namely: (a) The 
subject matter of the dispute is not arbitrable; and (b) If the enforcement 
of recognition of the award will be contrary to the public policy.  The 7

New York Convention leaves the interpretation of the aforementioned 
public policy to the courts of the member states concerned.  From a 8

practical standpoint, contracting parties are strongly suggested to require 
its courts to adopt a ‘pro-enforcement bias’ when interpreting the New 
York Convention, and only refuse to recognize the award pursuant to the 
exhaustive grounds set out in Article V. This suggestion will further be 
discussed in Section III and IV of this article. 

2. Public Policy Pursuant to Supreme Court Regulation Number 
1 of 1990 on the Enforcement Procedures of Foreign Arbitral 
Award 

The Indonesian court’s interpretation of public policy find its source in 
the Supreme Court Regulation No. 1 of 1990 on the Enforcement 
Procedures of Foreign Arbitral Award issued on 1 March 1990.  The 9

Regulation sets out the criteria and procedures applicable to the 
enforcement of foreign arbitral awards in Indonesia, which are, among 
others, that the foreign arbitral award shall not violate Indonesia’s public 
order or public policy. The term “public policy” is defined in Article 4 (2) 
of the Regulation No. 1 of 1990, which provides that:  

 International Council for Commercial Arbitration (ICCA), ICCA’s Guide to the 7

Interpretation of the 1958 New York Convention (ICCA: 2011), 20.

 Kenneth R. Davis, ‘Unconventional Wisdom: A New Look at Articles V and VII of the 8

Convention on the Recognition and Enforcement of Foreign Arbitral Awards’ (2002) 
Texas International Law Journal 37, 43, 46.

 Supreme Court Regulation Number 1 of 1990 on the Enforcement Procedures of Foreign 9

Arbitral Award, issued 1 March 1990.
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 Exequatur [i.e. court order to enforce the foreign arbitral 
award] will not be granted if the Foreign Arbitral award is against the 
underlying principles of the entire Indonesian legal system and society 
(public policy).  

Under this regulation, violation of Indonesia’s public policy in the 
enforcement of foreign arbitral awards refers to a condition where an 
award violates the underlying principles of the entire Indonesian legal 
system and society. The Indonesian courts’ application towards this 
regulation will further be discussed in Section V of this article. 
  

3. Public Policy Pursuant to Law No. 30 of 1999 on Arbitration 
and Alternative Dispute Resolution (“Arbitration Law”). 

After the Supreme Court Regulation No. 1 of 1990 was issued, the 
Government of Indonesia finally enacted Law No. 30 of 1999 concerning 
Arbitration and Alternative Dispute Resolution (“Arbitration Law”) on 29 
August 1999. The Arbitration Law draws a distinction between 
international and domestic awards. Arbitrations seated in Indonesia are 
classed as domestic, while those seated outside Indonesia are classed as 
international. This legislation is the current vehicle for the 
implementation of the New York Convention and gives effect to 
Indonesia’s treaty obligations. In fact, the grounds for refusing the 
enforcement of international arbitral awards under the Arbitration Law 
are more restrictive than those under the New York Convention, being 
confined to a limited number of situations, one of which is if the award 
conflicts with Indonesia’s public policy.  

These more restrictive grounds are based on the five requirements that 
must be fulfilled before a court could enforce international arbitral awards 
under the Arbitration Law, which are: “(a) The International Arbitration 
Award is rendered by an arbitrator or arbitral tribunal in a country which 
is bound to the Republic of Indonesia by either a bilateral or a multilateral 
treaty on the recognition and enforcement of International Arbitration 
Awards; (b) International Arbitration Awards, as mentioned in item a. are 
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limited to awards which fall within the category of commercial law under 
Indonesian law; (c) International Arbitration Awards, as mentioned in 
item a. may only be enforced in Indonesia if they do not conflict with the 
public policy; (d) International Arbitration Awards may be enforced in 
Indonesia after obtaining a writ of execution from the Chairman of the 
Central Jakarta District Court; (e) International Arbitration Awards, as 
mentioned in item a., in which the Republic of Indonesia is one of the 
parties to the dispute, may be enforced after obtaining a writ of exequatur 
from the Supreme Court of the Republic Indonesia which then delegates 
it to the Central Jakarta District Court for execution.”  The Arbitration 10

Law, however, does not provide any definitions with regards to the public 
policy defence. As a result, Indonesian courts still refer to the definition 
provided by the Supreme Court Regulation No. 1 of 1990 when applying 
such defence in international arbitration. 

III. PUBLIC POLICY AND THE ‘PRO-ENFORCEMENT BIAS’ 
IN NEW YORK CONVENTION  

The hurdles in the implementation of New York Convention find their 
source in the national courts’ expansive interpretations of the 
Convention’s provisions, which gave rise to an abrupt denial of the 
finality of an award.  This is clearly not in accordance with the purpose 11

of the New York Convention, which is to promote certainty in the 
enforcement of arbitral awards. In interpreting and implementing the 
Convention’s provisions, rather, national courts shall adopt a pro-
enforcement policy as to ease the enforcement and recognition of foreign 
arbitral award.  

A pro-enforcement policy/bias is in accordance with the customary rule of 
interpretation, which is pursuant to Article 31 of the Vienna Convention 
on the Law of Treaties (VCLT), where the provision must be interpreted 

 See Article 66 of the Arbitration Law.10

 Fifi Junita, ‘Pro Enforcement Bias Under Article V of the New York Convention in 11

International Commercial Arbitration: Comparative Overview’ (2015) Indonesia Law 
Review, 141.
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in light of its object and purpose.  The purpose of New York Convention 12

is to promote international commerce and the settlement of international 
disputes through arbitration. It aims to facilitate the recognition and 
enforcement of foreign arbitral awards and the enforcement of arbitration 
agreements. Consequently, courts should adopt a pro-enforcement 
approach when interpreting the Convention, in a sense that when there are 
several possible interpretations, courts should choose the meaning that 
favors recognition and enforcement.  13

The pro-enforcement policy is also evidenced from various provisions in 
the Convention, i.e. Article III, IV, and V. For instance, Article IV of the 
Convention promotes restrictive procedure of enforcement by 
discouraging erroneous conditions of enforcement and establishing prima 
facie evidence of the enforceability of the awards.  Article V of the 14

Convention concerning the grounds to challenge the enforcement of an 
award, embodies three basic features that exemplify the pro-enforcement 
bias: (1) the grounds are exhaustive; (2) there is no review of the merits 
of the award; (3) the burden of proof is upon the respondent.  Just from 15

the outset, the words “may be refused… only if” in Article V of the 
convention instead of “shall be refused…” already demonstrates the 
permissive nature of this provision that it is not mandatory to refuse the 
enforcement of the award, rather preserves the courts’ discretion to 

 International Court of Justice, Pulp Mills on the River Uruguay (Argentina v. Uruguay), 12

Judgment of 20 April 2010, para. 64; International Court of Justice, Case Concerning the 
Dispute Regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment 
of 13 July 2009, para 47.

 ICCA (n 7) 14-15.13

 Fifi Junita (n 11).14

 Albert Jan Van den Berg (1), ‘Why Are Some Awards Not Enforceable?’ in New 15

Horizons in International Commercial Arbitration and Beyond, edited by Albert Jan Van 
Den Berg, (Kluwer International Law: 2005), 291, 292.
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enforce the awards.  Further, it has been accepted that the procedural 16

defence to oppose enforcement under Article V is exhaustive. 
Accordingly, the grounds for refusing the enforcement of the award under 
Article V of the Convention are exclusive, and the courts shall construe it 
narrowly in favor of enforcement.     17

However, despite the existence of such pro-enforcement bias in 
interpreting and implementing the Convention’s provisions, the scope of 
public policy exception stipulated in the article V (2) b of the Convention 
has been discerned to be vague, as it does not provide any definition and 
leaves the interpretation to the courts of the member states concerned.  18

Such definitional vagueness will then create possible challenges to the 
certainty and finality of a foreign award, as each state party will have its 
own international public policy framework. In the current global 
economic competition, despite the presence of emerging regional and 
global cooperation, every state will remain focusing on the promotion and 
protection of its own national interests.  Consequently, in the absence of 19

any concrete definitions, there is always a possibility for countries to 
abuse the public policy exception to protect its own national interest.  
  
IV. THE APPROACH TAKEN BY MOST SIGNATORIES TO 

NEW YORK CONVENTION WITH REGARDS TO PUBLIC 
POLICY AND ITS RELATION TO THE CONVENTION’S 
‘PRO-ENFORCEMENT BIAS’ 

In implementing the public policy defence allowed by the New York 
Convention, most signatories of the Convention have followed the U.S. 

 Albert Jan van den Berg (2), ‘Enforcement of Arbitral Awards Annulled in Russia, Case 16

Comment on Court of Appeal of Amsterdam’ (2010) Journal of International Arbitration 
Vol. 2 No. 27, 185.

 Richard Garnett, ‘International Arbitration Law: Progress towards 17

Harmonization’ (2002) Melbourne Journal of International Law Vol. 3 Issue 2, 400.

 Allen B. Green and Josh Weiss, ‘Public Policy and International Arbitration in the 18

European Union’ (2011) 2 American Review of International Arbitration, 661, 662. 

 ibid 613.19
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interpretation of public policy, which is very liberal in international 
arbitration. The Courts in U.S. have viewed that the general pro-
enforcement bias under the Convention leads toward a narrow reading of 
the public policy defence, and an expansive construction of public policy 
is deemed to violate the Convention’s basic effort to remove pre-existing 
obstacles to the enforcement of foreign arbitral awards. 

This understanding was affirmed by the U.S. Court in the case of Parsons 
& Whittemore v. RAKTA, a landmark decision providing the standard of 
public policy defence, where the Court explicitly noted that the defence 
must be limited if the New York Convention were to be effective: 

 The general pro-enforcement bias informing the Convention . . . 
points toward a narrow reading of the public policy defence. An 
expansive construction of this defence would violate the Convention's 
basic effort to remove pre-existing obstacles to enforcement . . . We 
conclude, therefore, that the Convention's public policy defence should be 
construed narrowly. Enforcement of foreign arbitral awards may be 
denied on this basis only where enforcement would violate the forum 
state's most basic notions of morality and justice.   20

As such, the U.S. divides public policy into domestic and international 
public policy. Unless international public policy is violated, the court will 
enforce the award.   21

Similarly, the Court in Singapore has been reluctant to rely on public 
policy to refuse enforcement of foreign arbitral awards. This is evidenced 
from the Singapore High Court decision in the case between Hainan 
Machinery Import and Export Corporation and Donald & McArthy PTE 
Ltd, where the Court rejected the argument of public policy:  

 Parsons & Whittemore Overseas Co. v. Societe General de l'Industrie du Papier 20

(RAKTA), US Court of Appeal, 2nd Circuit 508 F.2d, 1974, 973-974.

 Cymie Payme, ‘International Arbitration’ (1996) American Society of International Law 21

Proceeding 90, 256.
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 … public policy did not require that this court refuse to enforce 
the award obtained by the plaintiffs. There was no allegation of illegality 
or fraud and enforcement would therefore not be injurious to the public 
good. As the plaintiffs submitted, the principle of comity of nations 
requires that the awards of foreign arbitration tribunals be given due 
deference and be enforced unless exceptional circumstances exist. As a 
nation which itself aspires to be an international arbitration centre, 
Singapore must recognise foreign awards if it expects its own awards to 
be recognised abroad. I could see no exceptional circumstances in this 
case which would justify the court in refusing to enforce the award of the 
Commission.  

Similarly, in Hong Kong, the Courts had deemed that the public policy 
defence should be construed narrowly as a party cannot attempt to wheel 
it out in all occasions. In Paklito Investment Limited v Klockner East Asia 
Limited, when presented the question whether the defendant’s inability to 
present its case during the arbitration proceeding amounts to a violation 
of public policy, the Court referred to the standard stipulated in Parsons 
& Whittemore v. RAKTA, and held that a breach of the requirement of an 
opportunity to present a case was irrelevant to establish violation of 
public policy. It noted that, “The present case does not involve issues of 
public policy and it is decided solely on the breach of the requirement of 
an opportunity to present a case which I have held to be a serious enough 
irregularity to justify refusal of enforcement.”  

As such, most courts have construed the public policy defence very 
narrowly, where such defence could only be invoked when the 
enforcement of foreign arbitral awards would violate the forum state’s 
most basic notions of morality and justice. This approach is in line with 
the object and purpose of the New York Convention, which is to remove 
pre-existing obstacles to the enforcement of foreign arbitral awards. 
Hence, ideally, no expansive construction of public policy should be 
allowed. 
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V. ANALYSIS ON THE APPROACH TAKEN BY THE 
INDONESIAN COURTS WITH REGARDS TO PUBLIC 
POLICY AND THE IMPLEMENTATION OF ‘PRO-
ENFORCEMENT BIAS’ IN NEW YORK CONVENTION 

In contrast to the approach taken by other signatories to the New York 
Convention, Indonesia took broad interpretation on public policy. 
Indonesia – particularly the Indonesian courts – interprets and applies 
public policy in the “domestic” sense. This bearing is due to the provision 
of Article 4 (2) of the Supreme Court Regulation Number 1 of 1990 on 
the Enforcement Procedures of Foreign Arbitral Award mentioned earlier. 
From such provision, the emphasis of public policy is laid on the 
Indonesia’s internal conditions, and not international conditions.   22

Indonesian courts have indeed adopted certain ways in applying or 
interpreting the notion of domestic public policy. Indonesian courts’ 
interpretations on what constitutes a violation of Indonesia’s public policy 
can be categorized into 3 (three), as follows:   23

(i) a violation of the prevailing laws and regulations in 
Indonesia;  

(ii) endangering the national interest of Indonesia, which 
includes the local economy; or  

(iii) a violation against the sovereignty of Indonesia.  

These three categories are reflected in the major Indonesian judicial 
decisions on the request of foreign arbitral award enforcement 
(exequatur). The first example is PT Bakri Brothers v. Trading 

 Erman Rajagukguk, ‘Implementation of the 1958 New York Convention in Several 22

Asian Countries: The Refusal of Foreign Arbitral Awards Enforcement on the Grounds of 
Public Policy’, Paper Presented in the 3rd Asian Law Institute (ASLI) Annual Conference 
on “The Development of Law in Asia: Convergence versus Divergence?”, Shanghai May 
25-26, 2006, 2.

 Frans H. Winarta, ‘Indonesia Country Report on Public Policy for IBA APAG’, (IBA, 23

2015), <https://www.ibanet.org/LPD/Dispute_Resolution_Section/Arbitration/
Recogntn_Enfrcemnt_Arbitl_Awrd/publicpolicy15.aspx>, accessed 15 February 2018.
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Corporation of Pakistan Ltd , where the South Jakarta District Court 24

(“SJDC”) was faced with a request for the enforcement of an arbitral 
award issued in London in favor of Trading Corporation of Pakistan Ltd 
(“TCPL”), which subsequently grant its approval and issued a decree of 
registration and enforcement of the arbitral award. However, PT Bakri & 
Brothers objected to it on the grounds, among others, that the arbitral 
award was unlawful as the proceedings failed to provide equal treatment 
for Bakri & Brothers to present its case with ample time.  The SJDC 
accepted the objection and rejected the request to enforce the arbitral 
award. The legal reasoning of the SJDC was, among others, that to be 
enforced in Indonesia, the foreign arbitral award had to be in compliance 
with Indonesian laws and principles, and under the same, parties in 
arbitration should be given equal opportunity to present their case (audi et 
alteram partem). The SJDC held that the arbitral tribunal’s failure to 
observe such equal opportunity in rendering the award amounts to a 
violation of Indonesian public policy. The SJDC decision was 
subsequently upheld by the Jakarta High Court and later by the 
Indonesian Supreme Court.  

Another example is E.D. & F. Man (Sugar) Limited v. Yani Haryanto , a 25

landmark case in Indonesia as it serves as the first case which rejected the 
enforcement of a foreign arbitral award on the grounds of public policy 
after the enactment of the Supreme Court Regulation No. 1 of 1990. Yani 
Haryanto, an Indonesian businessman, signed two sugar sales and 
purchase agreements with a British exporter, E.D. & F. Man (Sugar) 
Limited (“Sugar Ltd”). However, only after signing the two agreements 
did Yani Haryanto knew that the authority to do such export solely 

 The South Jakarta District Court Decision No. 64/Pdt/G/ 1984/PN.Jkt.Sel dated 1 24

November 1984, upheld by the Jakarta High Court Decision No. 512/Pdt/1985/PT.DKI 
dated 23 December 1985, and subsequently by the Indonesian Supreme Court Decision 
No. 4231 K/Pdt/1986 dated 4 May 1988.

 The Central Jakarta District Court Decision No. 499/Pdt/G/VI/1988/PN.Jkt.Pst dated 29 25

June 1989, upheld by the Jakarta High Court Decision No. 486/Pdt/1989/PT.DKI dated 14 
October 1989, and subsequently by the Indonesian Supreme Court Decision No. 1205 K/
Pdt/1990 dated 14 December 1991. 
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belonged to the Indonesian Bureau of Logistics (“BULOG”). Yani 
Haryanto then terminated the agreements and was involved in several 
legal proceedings (including arbitration) in the United Kingdom with 
Sugar Ltd. At a later date, an arbitral award was rendered in favour of 
Sugar Ltd.  

As opposed to complying with the arbitral award, Yani Haryanto instead 
submitted a claim to the Central Jakarta District Court (“CJDC”) to annul 
the underlying agreements between him and Sugar Ltd. The ground 
brought by Yani Haryanto was, among others, that the agreements 
violated the prevailing law in Indonesia which regulated that imports of 
sugar were the sole authority of BULOG. Sugar Ltd objected to such 
claim and submitted that the CJDC did not have any jurisdiction to annul 
the award under Indonesian law, as the award was rendered in London. 

In parallel to its objection to the annulment proceeding, Sugar Ltd also 
submitted an exequatur request to the Indonesian Supreme Court, which 
subsequently being approved. However, soon after, the CJDC issued a 
decision to annul the underlying agreements between Yani Haryanto and 
Sugar Ltd on the grounds, among others, that it violated the said 
prevailing rules and regulations in Indonesia, as well as it disrupts 
Indonesian economic policy. The court noted that since the Presidential 
Decree gave BULOG the exclusive authority to import sugar in order to 
safeguard public interest, any attempt by private individuals to import 
sugar would violate such public interest and therefore the Indonesian 
mandatory rules. Sugar Ltd appealed such decision to the Jakarta High 
Court but turn to no avail. At the cassation level, the Indonesian Supreme 
Court upheld the appeal decision and declared that the exequatur granted 
to Sugar Ltd was no longer relevant because the underlying agreements 
were considered as null and void.  

As to the violation against the sovereignty of Indonesia, it was reflected 
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in Astro Group v. Lippo Group , where both parties were engaged in a 26

joint venture agreement which did not went well and resulted in an 
arbitration in Singapore. Notwithstanding the existence of an arbitration 
agreement between both parties, the Lippo Group also initiated a legal 
proceeding against the Astro Group at the SJDC in addition to the 
arbitration. The Astro Group objected to the latter proceeding and was 
granted an interim award by the arbitral tribunal in Singapore which 
ordered the Lippo Group to cease any legal proceedings in Indonesia.  

As the Lippo Group refused to voluntarily comply with the interim 
award, the Astro Group subsequently submitted an exequatur request for 
such award to the CJDC. However, the CJDC considered that the foreign 
arbitral award, which contained an order to cease the on-going legal 
proceedings in Indonesia, violated Indonesia’s sovereignty based on the 
reason that “no foreign power could ever interfere with the ongoing legal 
proceedings in Indonesia”. Therefore, the CJDC decided that the arbitral 
award was against Indonesian public policy, and rejected Astro Group’s 
exequatur request. The decision of the CJDC was subsequently upheld by 
the Indonesian Supreme Court most recently in 2016. 

The three examples above demonstrate that Indonesian courts have 
interpreted the public policy exception very broadly. From PT Bakri 
Brothers v. Trading Corporation of Pakistan Ltd, it could be concluded 
that Indonesian courts have regarded violation of any prevailing laws and 
regulations in Indonesia – including any principles contained therein – as 
sufficient to justify nonenforcement of foreign arbitral awards on the 
grounds of public policy. The judicial stance in E.D. & F. Man (Sugar) 
Limited v. Yani Haryanto is also conceived as emphasizing more on 
sovereignty observation and national protectionism rather than adherence 

 The CJDC Decision No. 05/Pdt.Arb.Int/2009 dated 28 October 2009, upheld by the 26

Indonesian Supreme Court Decision No. 01 K/Pdt.Sus/2010 dated 24 February 2010 and 
No. 67 PK/Pdt.Sus-Arbt/2016.
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to international standard of public policy,  as it has been emphasised that 27

international restrictive approach to public policy defence does not cover 
all national mandatory rules of enforcement by the judiciary.  From 28

Astro Group v. Lippo Group, it is further obvious that the Indonesian 
judiciary tends to adopt juridical sovereignty approach to enforcement of 
foreign arbitral awards, although the award in that case was, in essence, 
in line with Indonesia’s prevailing law, which clearly stipulates that 
Courts shall not be authorized to decide disputes between parties who are 
already bound in an arbitration agreement.   29

Under the international standard of public policy, the violation of public 
policy is viewed as an attitude which sets aside the state’s values, norms 
and rules under its restrictive international obligations.  It is why merely 30

adopting the ground of contravention of the state’s internal rules of law, 
including its mandatory rules, is not a good legal justification for refusing 
enforcement of foreign arbitral awards.  Therefore, the stance taken by 31

the Indonesian courts have been criticized as exaggerating and out of the 
principle of fundamentality, which has been discerned to be not 
reasonably enough for objecting the international nature of arbitral 
awards.  This adoption of broad and “domestic” public policy exception 32

to the enforcement of foreign arbitral awards could be deemed to 

 Mahmudin Nur Al-Gozaly, ‘The Judicial Expansive Attitude Towards Public Policy in 27

Enforcement of Foreign Arbitral Awards in Indonesia’ (2014) Jurnal Opinio Juris Vol. 14, 
163

 Jean-Francois Poudret and Sebastien Besson, Comparative Law of International 28

Arbitration (Stephen Berti & Annette Ponti Trans., 2nd ed, 2007), 857, 858.

 Article 3 of the Arbitration Law.29

 ILA Resolution, fn. 1.30

 Mahmudin Nur Al-Gozaly (n 27) 162.31

 ibid.32
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demonstrate what is known as “a very unruly horse”,  which has made it 33

difficult for a winning party to enforce foreign arbitral awards.  

Nevertheless, the discretion to adopt such broad and “domestic” 
interpretation of public policy exception is given by the New York 
Convention. Although such adoption could further be deemed to have 
undermined the very purpose of the Convention, which is to remove pre-
existing obstacles to the enforcement of foreign arbitral awards, the 
Convention does leave the interpretation of such exception to the courts 
of the member states concerned. In such circumstances, without 
legislation ensuring that full obedience to New York Convention’s general 
pro-enforcement bias and the international restrictive approach to public 
policy be observed by the courts, the enforceability of foreign arbitral 
awards in Indonesia will remain uncertain. 

VI. CONCLUSION 
Despite a signatory party to the New York Convention, Indonesia has 
shown several unfriendly approaches to foreign arbitration through 
rejection of the enforcement of foreign arbitral awards. Through 
assessment of various cases, it is found that the Indonesian judicial 
attitude towards public policy defence to refuse enforcement of foreign 
arbitral awards has been broad and expansive. The decisions made by the 
court have raised various criticisms as the grounds construed have merely 
relied upon the domestic sense of public policy, and not the one that is 
required by the values and principles under international law. Yet, the 
discretion to interpret public policy in such domestic sense is allowed by 
the Convention, as it does not provide any definitions to public policy and 
leaves the interpretation to the courts of the member states concerned.  

Nevertheless, general pro-enforcement bias under the New York 

 In Richardson v. Mellish, 2 Bing 229 (1824), Judge Burrough underlined that public 33

policy is “a very unruly horse, and when once you get astride it you never know where it 
will carry you.” See Dharmendra Rautray, ‘The Public Policy Hurdle to Enforcement of 
Foreign Awards in India’ (2012) 66(4) ADR News 16, 16.
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Convention should have led towards a narrow interpretation of the public 
policy defence, as an expansive construction of public policy would 
violate the Convention's basic effort to remove pre-existing obstacles to 
the enforcement of foreign arbitral awards. Enactment dealing with 
Indonesia’s judicial attitudes is therefore needed to ensure that full 
obedience to New York Convention’s pro-enforcement bias and the 
international restrictive approach to public policy defence be observed, 
adopted and used by the judiciary. If not, the judiciary’s broad 
interpretation of such defence will remain contributing to the Indonesian 
hostility to international arbitration. 
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INTRODUCTION 
 As the world is slowly moving into an integrated economy, the 
number of disputes regarding international commercial transaction has 
been increasing. Solving these disputes within the domestic courts has 
many challenges, such as jurisdiction problems, implementation of laws 
and enforcement of foreign judgement, due to the fact that most countries 
have sovereignty aspect in order to uphold their national law. On the other 
hand, international commercial arbitration has features such as neutrality 
aspect or flexibility of legal procedure. Also, Convention on the 
Recognition and Enforcement of Foreign Arbitral awards (hereinafter 
referred to the New York Convention realizes that enforcement of 
international arbitration awards enough about disputes between private 
actors. However, can disputes between sovereignty and private actor be 
solved with international commercial arbitration the same way as it is 
between private actors? Although international commercial arbitration 
has the authority to make judgements, it is questionable whether that 
judgement can be enforced or not. The purpose of this article is to answer 
the question from the viewpoint of international and domestic law on 
sovereignty immunity around Asia. 

1. ISSUE 

A) What is Sovereign immunity? 
The main actor of international law has been sovereign state. The term 
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“Sovereignty” has two meanings. Firstly, the internal supreme power. 
Secondly, the dependence from other countries. Its corollary is the 
principle of sovereignty equality. Based on the legal proverb “par in 
parem non habet imperium”, any sovereignty states cannot control each 
other and don’t yield to any other sovereignty. This is called “Sovereign 
immunity”. The term includes immunity from jurisdiction and immunity 
from execution. 
      
Present discussion tends to limit the extent of sovereign immunity, in 
particular immunity from jurisdiction. Moreover, doctrine of absolute 
immunity was mainstream. The doctrine means that all act by sovereign 
states can enjoy the immunity. However, the doctrine of absolute 
immunity prevents opposite party of states’ commercial activities from 
being relieved when disputes occur. It does not secure the international 
transactions. To solve the problem, doctrine of restrictive immunity is 
becoming favorable. However, the discussion on immunity from 
jurisdiction is separated from discussion on immunity from execution. If 
the doctrine of restrictive immunity is favorable to immunity from 
jurisdiction, it doesn’t mean that the doctrine is favorable on immunity 
from execution 

B) Issue? 
What kind of problems do disputes between a sovereignty state and a 
private actor  cause? It is natural to wonder if a sovereign state which has 1

the obligation to claim immunity from execution in accordance with 
theory because the enforcement of international arbitration depends on 
sovereign states. This article discusses whether sovereign states can really 
be able to claim immunity from execution about the enforcement of 
international arbitration between a sovereignty state and a private actor 
through international law and domestic law on sovereign immunity in 

 For example, a sovereign state took sales contract to buy computers used in embassy 1

with a maker in a receiving country, which caused disputes between the sovereign state 
and the maker. (Supreme Court, July 21st, 2006, 60 Minshu, 6-2542 (Japan). 
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Asian countries. 

2. THE DEVELOPMENT OF INTERNATIONAL LAW ON THE 
ENFORCEMENT OF ARBITRATION AWARDS 

A) Before the adoption of New York Convention (Geneva Protocol/ 
Geneva Convention) 
It is said that international commercial arbitration historically developed 
from the urgency to solve disputes between merchants in the Middle Age 
Europe . This idea was originally opposed, due to the fact that country 2

felt that their sovereignty is being violated by private power. After that, 
following the expansion and increasing complexities of commercial 
transactions, the arbitration system whose binding force had been secured 
based on relationships of trust in a merchant society without involvement 
by a country. Therefore, conclusion was that it was difficult to achieve the 
enforcement of arbitral awards without the intervention of national courts. 
At the same time, countries could not reconcile their views on the 
importance of the development of trade. At the result, the arbitral system 
which had been developing amongst them was largely integrated in their 
respective national judicial systems, instead of integrating. Thus, after 
Arbitration process has been developed, they started to be listed under 
three divisions such as the arbitration procedural rules, international 
conventions setting common criteria for enforcing the arbitral award 
made in other countries, and arbitral laws in each country.  

With increasing international commercial transaction disputes due to the 
expansion of trade volume after WW1, the League of Nations and 
International Chamber of Commerce (ICC) took initiatives to codify 
international rules about private law. As a result, the Geneva Protocol on 
Arbitration Clauses was concluded in 1923 and the Geneva Convention 
on the Execution of Foreign Arbitral Awards in 1927. The Protocol dealt 

 Miwa Yamada, ‘The international harmony of arbitration law in globalization and 2

developing country’, 2007, Globalization and economic law reform in developing 
countries, 559, kenkyu so-sho/ Institute of Developing Economies- Japan External Trade 
Organization (IDE-JETRO), 210.
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with the recognition of arbitration agreements; each of the Contracting 
States undertaking to recognize the validity of such agreements between 
parties subject to the jurisdiction of different Contracting States. The 
Convention consisted in the enforcement of only those awards being 
strictly in accordance with the rules of procedure laid down in the law of 
the country where the arbitration took place - consequently, The New 
York Convention was established as a result of dissatisfaction with the 
Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927. 

B) New York Convention 
The region regulated in New York Convention is enforcement of arbitral 
awards made in the territory of a State other than the State where the 
recognition and enforcement of such awards are sought, and arising out of 
differences between persons, whether physical or legal, or was arbitral 
awards not considered as domestic awards in the State where their 
recognition and enforcement are sought (Article 1). The convention 
imposes obligation that parties to the convention should enforce foreign 
arbitral awards in accordance with the rules of procedures of the territory 
where the awards is relied upon in own countries (Article 3).  

The issue on sovereign immunity in New York Convention is about 
refusal reasons. Article 5 of the New York Convention regulates being 
able to refuse the enforcement of foreign arbitral awards about the request 
of the party and the finding of the component authority in the country 
where arbitration awards should be enforced. Does it correspond really 
this Article 5? 

In this point, Yang Ye analyzes that immunity from execution is not 
included in refusal reason because of the term “only” in the article 5.  3

Kazuo Iwasaki has the similar opinion with Yang Ye. He said that the 

 Yang Ye, ‘An Analysis of Important Documents Related to the Refusal of Recognition 3

and the Enforcement of International Commercial Arbitral Awards’, (2017), 64, Kobe 
College Studies, Kobe College Research institute, 155.
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immunity is not specified in Article 5 (1 and 2), and there are no theories 
which regard the immunity as refusal reason.  Akihiro Matsui mentions 4

that the article 5 lists all refusal reasons and tries to limit the extent of the 
refusal.   5

Although there is a case which mention the article 5 , the case didn’t 6

decide that sovereign immunity is refusal reason in general. The obligor 
was Libya, and the creditor was Libyan American Oil Co. (LIAMCO). 
The arbitration was held in Switzerland. LIAMCO demanded 
enforcement to Libyan national property in United States. Then, Libya 
claim sovereign immunity as defense. The court refused the enforcement 
based on the article 5 paragraph 2 (a) because the issue that is 
nationalization of LIAMCO’s property by Libya was sovereignty activity. 
Sovereign activity cannot be solved by arbitration pursuant to U.S federal 
law.  7

As discussing above, a lot of theories don’t regard the immunity as 
refusal reason because New York Convention doesn’t list it. Even a case 
that mention sovereign immunity and the article 5 didn’t regard the 
immunity as refusal reason in general. Hence, it doesn’t correspond to the 
reason to refuse in New York Convention Article 5. 

3. DOMESTIC LAW ON THE IMMUNITY FROM EXECUTION 
Former chapter show sovereignty immunity is not the refusal reason in 
New York Convention. Although New York Convention gives each 
member state the obligation to enforce the arbitration awards, it is still 

 Kazuo Iwasaki, ‘The enforcement of foreign arbitral awards and the sovereign 4

immunity’, (1993), 147, Nagoya University journal of law and politics, Nagoya 
University Graduate School of law, 316.

 Akihiro Matsui, ‘Immunity from execution on international law in the process of 5

arbitration awards enforcement’, (2005), 303, The quarterly of the Ritsumeikan University 
Law Association, Ritsumeikan University, 96.

 Libyan Am. Oil Co. v. Socialist People’s, ETC., 482 F.Supp 1175 (D.D.C. 1980).6

 Kazuo Iwasaki (n 4) 319-320.7
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necessary to look at domestic law because if the state where their 
recognition and enforcement are sought present immunity from execution 
to the state of obligor, it is not regarded as breach of New York 
Convention.  As a result, the situation of domestic law affect the 8

reliability of the enforcement. This chapter will consider what stand 
countries in Asia take about the immunity from execution. 
      
Singapore has State Immunity Act (Cap.313) which regulate sovereignty 
immunity inclusively.  As for immunity from execution against a state’s 9

property, the general immunity is set out in section 15(2) of the Singapore 
State Immunity Act. However, there is a commercial exception to this 
immunity: a state’s immunity from execution against its property does not 
apply to property “which is for the time being in use or intended for use 
for commercial purposes” (s. 15(4)).  Hong Kong is also common law 10

area. Although Hong Kong doesn’t have any act on immunity from 
execution , the cases of The Cristina [1938] AC 485 showed that 11

principle of sovereignty immunity in common law can spread to which is 
in the possession of, and which has been requisitioned, except for 
property for related to commercial transactions.  In Malaysia, there is no 12

laws, precedents and theories about the immunity of enforcement. 
However, Raja, Darry & Loh law firm showed its opinion that the court 
in Malaysia admit enforcement against properties of foreign countries for 
commercial purpose referring to the immunity of Common Law in 
England.     13

 Akihiro Matsui (n 5) 97.8

 Bank of Japan, Satoshi Moriguchi, Reiko Suga, The legislation of sovereignty immunity 9

(2009) 7.

 Azim Hussain, Matthew Kirtland, etc “State Immunity and International 10

Arbitration” (2017), 8, International arbitration report, NORTON ROSE FULBRIGHT, 
44.

 Bank of Japan (n 9) 30.11

 The Ra Rung Do [1994] HKC 621.12

 Bank of Japan (n 9).13
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Japan, whose law system contains is civil law, has Act on the Civil 
Jurisdiction of Japan with respect to a Foreign State. While article 4 
establishes the principle that foreign state enjoy not only immunity from 
jurisdiction but also immunity from execution , the section 3 of chapter 2 14

(Article 17 – 19) defines cases of non-immunity from proceedings of 
execution of temporary restraining orders and civil execution procedures 
against property of a foreign state. Under the provision of article 18 
paragraph 1, A Foreign State, etc. shall not be immune from jurisdiction 
with respect to proceedings of a civil execution procedures against the 
property held by said Foreign State, etc. that is in use or intended for use 
by said Foreign State, etc. exclusively for other than government non-
commercial purposes. According to the same article paragraph 2, property 
for diplomatic mission, military property and cultural property, etc is out 
of the property on the paragraph 1. This seems to use the doctrine of 
restrictive immunity. However, lots of cases whose issues are immunity 
from execution is about diplomatic property.  As a result, Japan will give 15

immunity from execution to foreign countries in many cases. About 
Republic of Korea, according to theories, although there is no laws or 
judicial precedents about the immunity of enforcement in Korea, the 
enforcement can be done if only it is not used for commercial purpose. 
And recognition for enforcement is necessary even if foreign states have 
already declared waiver of immunity from jurisdiction.  16

      
In China, when based on PRC Regulation on Diplomatic Privileges and 
Immunities 1986, since it is not admitted clearly that properties of foreign 
countries have privilege or immunity not serving enforcement procedure, 
properties of government authorities of foreign countries can be seized 

 Akihiro Matsui, ‘A belief of the restrictive immunity from execution under the United 14

Nations Convention on Jurisdictional Immunities of States and Their Property’, (2010), 
2010(5/6), The quarterly of the Ritsumeikan University Law Association, Ritsumeikan 
University, 2799.

 ibid 2800.15

 Bank of Japan (n 9) 4.16
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based on the law in China related to a civil procedure.  Allens Arthur 17

Robinson reported that Vietnam’s court has jurisdiction and execution to 
foreign states. On the other hands, he also tells that Vietnam will not start 
enforcement easily due to consideration about diplomacy.  18

      
As looking above, this chapter introduced the states belonging to 
common law, civil law and law in socialism. All of three common law 
states, Singapore, Hong Kong and Malaysia take the doctrine of 
restrictive immunity. The difference among these states is that Singapore 
and Malaysia define commercial act based on the purpose while Hong 
Kong does it based on whether action is related to commerce. Civil law 
states, Japan and Republic of Korea, use the doctrine of restrictive in 
general. However, there are some points which make enforcement 
difficult. Socialism states, China and Vietnam, don’t show the 
commercial exception. Therefore, while it can be said that common law 
and civil law states use and will use the doctrine of restrictive, socialism 
states don’t state the doctrine clearly. 

4. CONCLUSION 
International commercial arbitration has lots of merit such as flexibleness, 
and New York Convention makes sure the enforcement enough about 
disputes between private actors. About disputes between a sovereignty 
state and private actors, atmosphere that it is not easy for sovereignty 
states to claim sovereign immunity is being made because sovereignty 
immunity is not refusal reasons and domestic law tend to adopt restrictive 
immunity. However, New York Convention still contains problems, and 
only a few states write restrictive immunity clearly in domestic law and 
some states don’t have even precedents or doctrines. Discussing the 
issues on immunity from execution as soon as possible will contribute to 
developing international transaction more and more. 

 Bank of Japan (n 9) 26.17

 Bank of Japan 32-34.18
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Ⅰ. OVERVIEW: ARBITRATION IN THE FIELD OF SPORTS 
RELATED DISPUTES 

1. THE DEFINITION OF ARBITRATION  
When a legal dispute occurs, it is best to come down to a peaceful 
negotiation within the stakeholders. However, if those two parties can 
never reach reconciliation, they might as well resort to a resolution 
method involving a third party. If they decide to do so, they can choose 
between judicial and non-judicial resolution. Non-judicial resolution, in 
other words, negotiation, does not have any binding force for the 
individuals concerned, whereas judicial method binds the concerned 
parties to implement verdicts.  

Judicial resolution includes two parts: arbitration and adjudication. 
Arbitration is a system where international dispute is resolved based on 
respect for law, by an arbitrator (‘judge’ when it comes to adjudication) 
designated by the parties directly involved. The biggest difference 
between arbitration and adjudication is that for the former, conflicting 
parties decide by themselves who should be designated as the arbitrator 
what should be set as the rules of trial whereas for the latter, judges and 
rules of trial are already set. To sum up, these two methods have ‘binding 
force’ in common for the parties concerned, but the procedures are up to 
their will when it comes to arbitration.   
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2. THE NECESSITY OF ARBITRATION IN SPORTS RELATED 
DISPUTES  

1) Necessity of Arbitration in General Terms 
Before looking at needs for arbitration in sports related disputes, the 
general necessity of alternative dispute resolutions must be first pointed 
out. ADR (alternative dispute resolution) seeks simple and speedy 
resolution with flexible procedures and related expertise, adding some 
elements of formal judicial dispute resolution. In other words, it retains 
its own system and procedure to maximize its leverage with scientific 
expertise and at the same time tries to complement its legal status with 
judicial legitimacy.  

2) Need for Time-Sensitive Procedures and Cost-Benefits 
In fact, sports related dispute is a realm where the utility for ADR is the 
most prominent. It would be even needless to say that it is desirable to 
widely make use of these ADRs in the future where more variety of 
disputes might occur as sport industry and culture develops. It is time and 
cost-efficient to resolve disputes before the individuals concerned get to 
international adjudication which entails enormous expense. For example, 
because most sports players have limited working period, going through 
formal judicial procedures may cause critical loss to him/her as well as to 
the team he/she works for.  

3) Technical and Specialized Nature of International Transactions 
Furthermore, sports related disputes require technical and professional 
analysis. Therefore, it is absurd to expect for the judges to be well-
informed about all the characteristics and contents that different areas of 
sports disputes include. In this case, as trial goes on, the judges must 
resort to experts in each field related to each step of the procedure, which 
is likely to cause serious time and cost burden on the individual.  

4) Amicability  
For arbitration, the interested parties can designate by themselves the 
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arbitrators. In that way, complaints about verdicts can be minimized and 
resolution by the arbitrators can take place before the actual trial. Also, 
disputes can come to an end in a relatively comfortable ambience. In 
particular, while lawsuit takes place only in rigid courts, individuals in 
arbitration can proceed with trial in a softer atmosphere, which can make 
the parties relaxed with no time pressure. Also, it is not desirable to tell 
good from bad in sports domain, and we should rather solve disputes in 
an assimilatory way, for the sake of peace and harmony of entire sports 
community.  

5) Confidentiality 
In order to keep fairness of judicial process, court’s trial is as a rule open 
to the public. However, the parties concerned might be hesitant to this 
kind of disclosing under specific domain or circumstances. Sports 
players, for instance, avoid going public about conflicts with their clubs 
caused by the players’ transfer. From this point of view, confidentiality of 
information is one of the suitable characteristics for individuals or groups 
that work in sports field. In order to solve these problems and resolve the 
disputes in sports domain quickly and efficiently, specialized ADR is 
necessary.   

3. THE SUBJECT AND COVERAGE OF ARBITRATION IN 
SPORTS RELATED DISPUTES 
The target of arbitration includes any cases asked by those related to 
sporting event - sports players, sports volunteer agencies, or sports 
coaches. Even so, judgments made by referees during the play are left 
out. Based on this regulation, the targets for Arbitration Committee of 
Korea is limited to disputes that take place in sports play. 
  
However, sports disputes can encompass not only those conflicts directly 
related to during the games, but also the external disputes that are related 
to the game but does not take place during the actual play. Also, there can 
be some disputes between the interested persons and ordinary citizens as 
well as among the sports related persons. If we are to assume various 
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types of sports disputes like this, current coverage of sports arbitration by 
Arbitration Committee of Korea is too narrow. Therefore, the range of 
possible targets and coverage should include overall potential conflicts 
that can take place in sports realm. Even so, referee’s verdict during the 
game should still be left out from the arbitration process as it can violate 
referee’s authority and hinder rapid dispute resolution.  

Ⅱ. THE CURRENT STATE OF ARBITRATION FOR SPORTS 

1. INTERNATIONAL ASPECTS: COURT OF ARBITRATION FOR 
SPORTS (CAS) 

1) Foundation and Roles 
The Court of Arbitration for Sport was established in the 1980s when 
international sports disputes became more frequent and the need for 
international sports arbitration arose in the absence of independent 
decision-making bodies. In 1981, the IOC chairman, Juan Antonio 
Samarance, initiated the establishment and the initial outline of this 
concept was to provide the IOC with all the operational costs and the 
jurisdiction of the CAS with the players, and to operate independently. In 
1983, the IOC formally ratified the CAS statute and began operating 
under the direction of Mbaye and General Secretary Gilbert Schwaar. 
Thus, CAS played a role in a variety of cases including athletes' 
nationality, employment, sponsorship and licensing agreements, and with 
the advent of the Appeal Arbitration Act, a number of doping cases were 
continuously submitted to CAS. In 1992, however, the issue of 
independence and equity of CAS was raised from Elmar Gundel's method 
appeal, which led to a major reorganization of CAS. This is because the 
federal courts of Switzerland have raised the view that the financial and 
organizational linkages between the existing IOC and the CAS will cause 
a violation of a sufficiently serious degree of independence. Thereafter, 
CAS will undergo structural reforms with a clear independence from the 
IOC. In this coordination, the International Council of Arbitration for 
Sport (ICAS) was established, replacing the role of the IOC in the 
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operation and financing of CAS. In addition, two arbitration divisions 
(the Ordinary Arbitration Division and the Appeals Arbitration Division) 
were established to distinguish disputes based on independent disputes 
and decisions by sports organizations. The creation of the ICAS and the 
CAS were approved in Paris, 1994, by the International Sports Arbitration 
Commission, known as the Paris Agreement. After the Paris Agreement 
was signed, all Olympic international organizations and many Olympic 
committees recognized the jurisdiction of the CAS and included the CAS 
arbitration clause in their statutes. And in March 2003, numerous 
governments published the Code of Conduct and stated that CAS is the 
appeal body for all international doping disputes. The headquarters of the 
Tribunal is located in Lausanne, Switzerland, and consists of legal 
professionals with sports knowledge of about 250 in 85 countries. In this 
way, the CAS is recognized and plays a role as the mediator of the most 
prestigious sports dispute to date in judging the doping decision, judging 
the outcome of the match  

Ⅲ. DOMESTIC CHALLENGES REGARDING ARBITRATION 
FOR SPORTS 

Based on the above discussion, it can be seen that the arbitration 
procedure is more appropriate than the dispute settlement through the 
judicial process. Particularly, it was also suitable in that dispute 
settlement can be achieved with overcoming the actual hierarchical order 
existing among the parties to the dispute, and the damage of the athletes 
is minimized in that the arbitration proceedings are carried out promptly 
and secretly. In the international aspect, there is the ‘Court of Arbitration 
for Sports’(CAS), an independent sports arbitration institution, which 
intervenes the conflicts regarding the doping decision, the outcome of the 
match in the sport field. However, the establishment of an arbitration 
system at the domestic level is still insufficient. Therefore, in this chapter, 
we will examine why domestic arbitration system could not be activated 
smoothly. 

1. THE ABSENCE OF PROPER ARBITRATION SYSTEM 
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1) Dissolution of Korean Court of Arbitration for Sports(KCAS) 
Korea successfully hosted the Seoul Olympic Games in 1988 and the 
2002 World Cup, provoking national enthusiasm and achieving steady 
growth in the sports industry. However, at the last Olympic Games, we 
suffered a disadvantage due to the misjudgment of Kim Dong-sung's 
disqualification and Yang Tae-young's arrival, thus greatly reducing the 
institutional and structural basis for disputes related to sports. Therefore, 
Korea established a mechanism for fair and rapid resolution of sports 
disputes, which is the ‘Korea Sports Arbitration Committee’(KSAC), 
which was established on May 17, 2006. The KSAC consisted of nine 
members, one auditor, and 59 arbitrators who were recommended by the 
Korea Sports Council, the Korea Olympic Committee (KOC) and the 
Korean Bar Association. 

In addition to the disputes among the members, competition qualification 
of the athletes, selection of international athletes, doping and so on, as 
well as the rules of sports arbitration, sports intervention training and 
legislation. Since its establishment in 2006, it has conducted 37 
arbitration consultations only in 2007 and has actually conducted one 
arbitration decision. However, two years after inauguration, it was 
evaluated as insufficient, and there was a move to make an internal 
renovation. As a result of such efforts, KSAC, which was subordinated to 
the Korea Sports Council's Articles of Incorporation, changed its 
foundation to "the National Sports Act" and changed its status to an 
autonomous organization and tried to guarantee the jurisdiction. 
However, the Korea Olympic Committee were integrated, resulting in the 
suspension and abolition of the budget for the Korea Sports Arbitration 
Commission. Even so far, the Korean Sports Arbitration Commission is 
suspending its operation and expects it to be practically disrupted. 

There are two reasons why KCAS actually broke down despite national 
consensus on the need for arbitration instruments and systems. First, the 
environment in which the athletes can practically use the mediation 
process through KCAS has not been established. The arbitration 
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committee's rules require that the parties to the dispute agree to comply 
with the KSAC decision in order for the dispute to be arbitrated. 
However, disagreement with the decision of the sport-related institution 
and applying for arbitration is accepted as negative in sports emotion. In 
other words, domestic sports organizations are reluctant to accept 
arbitration in terms of disagreement and challenge to authority, and 
individual parties wishing to arbitrate are reluctant to apply for mediation 
because of fear of adversely affecting their athletic life. 

Second, there was a lack of institutional support to settle the KCAS 
arbitration system. In order for the new system to be established and to be 
practically effective, institutional support is needed to ensure that the 
system is adopted and actively utilized by the Korea Sports Council and 
sports related organizations. However, KCAS's arbitration system is 
weakly guaranteed by the provisions of the Korea Sports Council that it 
can be resolved through an arbitration committee in the event of a sports 
dispute. In other words, in the situation where problem solving through 
judicial procedures is routinized, passive guarantee of KCAS's arbitration 
system did not lead to actual result of active use of the parties to the 
dispute. 

As the core institution of the arbitration system, KCAS, has disappeared, 
the possibility of resolving sports disputes through arbitration has become 
scarce. In the midst of a small number of professional arbitration 
organizations and lawyers in the sports field, KCAS broke down and the 
domestic arbitration system became virtually inexplicable. 

2) Irrational Arbitration Procedure in Sports Related Disputes 
Because sports disputes require prompt resolution, procedural rapid 
progress and final decisions should be made after the arbitration case is 
filed. In special cases, an interim relief may be required at the same time 
a dispute arises or an arbitration case is received. However, although 
Article 18 of the Arbitration Act and Article 41 of the Korean Arbitration 
Rules allow interim relieves, they are rarely used in the sense that there is 
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a time gap until the Arbitral Tribunal is organized. The parties to the 
dispute can apply to the court for an interim relief even before the 
Arbitral Tribunal has been constituted, but It is against the intention of an 
arbitration agreement and likely to reduce the effectiveness of the 
arbitration proceedings. 

There is also a time gap in the arbitrator selection process. The arbitrator 
selection method is divided into the parties selecting method and the 
secretariat selecting method. In the former case, there will be a delay in 
the composition of the judge until the parties have reached an agreement. 
In the latter case, there is also a delay in sending the list of arbitrator 
candidates to the parties to the dispute, collecting their opinions, and 
forming an arbitral tribunal.   

The procedural gaps in sports disputes that require swiftness can be fatal 
to the parties to the dispute. It should be noted that the irrationality that 
exists in the arbitration process can be an obstacle to the activation of the 
arbitration system. Therefore, institutional restructuring of the domestic 
arbitration system is required to ensure the basic principles of arbitration 
through prompt dispute resolution to minimize the opportunity costs of 
the parties to the dispute 

3) Lack of Understanding and Demand of Arbitration for Sports 
The lack of awareness of the arbitration system is one of the obstacles to 
the activation of domestic sports arbitration system. Athletes, associations 
and other relevant organizations are not aware of any effective methods to 
resolve disputes. It is due to the fact that there was an attempt to use the 
arbitration system through the establishment of the KSAC in 2006, but 
the frequency of the use of the arbitration system was remarkably low 
because of lack of awareness of the arbitration system of the sports 
parties. In other words, the lack of understanding of the arbitration system 
of the parties to the dispute and doubts about its effectiveness negatively 
affect the activation of the arbitration system. 
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It is due to the absence of a strategic approach to promoting arbitration. It 
is not easy for sports dispute parties to have the opportunity to be 
educated or acquire relevant knowledge in advance of mediation. The 
absence of publicity and education also manifests itself in the absence of 
an arbitration provision in the dispute resolution clause in the general 
contracts used in the sports industry. Arbitration agreements must be 
settled to resolve disputes through arbitration. Therefore, in most cases 
where arbitration is used, it is necessary to include an arbitration clause in 
the dispute resolution clause in the contract. However, the general 
contract does not include an arbitration clause, which means that there is 
a lack of publicity for the arbitration and there is no strategic approach to 
support it. 

In addition to lack of awareness of the arbitration system, the reason for 
the low demand for it is that there are few arbitrators who have expertise 
in arbitration of sports disputes. The arbitration system is a system in 
which arbitrators composed of the best experts in each field participate to 
judge matters. In one paper, KSAC is abolished, and now it is expected to 
settle the dispute through Korean Commercial Arbitration Board 
(KCAB). There are 1091 experts from various fields in the arbitrator list 
held by the Korean Commercial Arbitration Board. However, according 
to the Korean Commercial Arbitration Association classification standard, 
the sports arbitrators are not divided into a separate field but are included 
in the field of entertainment. Only a very few of the 35 arbitrators in the 
field of entertainment are only sports arbitrators. Therefore, in a situation 
where there is not enough arbitrators who understand the specificity of 
the sports field and make legal judgments, the parties to the dispute 
become doubtful about the effectiveness of the arbitration system and 
depend on the judicial process rather than the arbitration system. 

2. THE NECESSITY OF PROPER ARBITRATION SYSTEM IN 
KOREA 

1) The Host Country of Olympic in 2018 
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The 2018 PyeongChang Winter Olympic Games are a national initiative 
and have attracted national attention. In addition, under the name sports, 
there is also an approach from a political point of view and an economic 
point of view. However, people still do not realize the importance of 
sports arbitration. The Korean Sports Arbitration Commission mentioned 
above is a placenta that does not even know that it existed. Every time an 
international sporting event is held, Korean players are disadvantaged and 
injured. However, there is no discussion about problem solving at all, just 
a moment of anger. 

It is nothing more than to leave everything to the “luck” to make a voice 
of our country in international organizations with only the size of the 
country, economic situation and geographical position, and to attract 
sports competitions. It is not competitive. In this regard, the 
PyeongChang Olympics is a once-in-a-lifetime opportunity for us. Now 
that national interest has increased, there is a need to raise interest in 
sports mediation as well. Every time Korean people have to be angry and 
disadvantaged because of ignorance of international sports arbitration 
system or sports laws? Korea's own sports arbitration committee is not 
only to develop sports culture in Korea but also to protect the national 
interest and love for the sports given to us now and also for the task of 
our “mental health” 

Ⅳ. PROSPECTS AND IMPROVABLE MEASURES REGARDING 
DOMESTIC ARBITRATION FOR SPORTS 

1. COMPARATIVE STUDIES 

1) Japan  
Japan is currently arranging sports dispute by JSAA (Japan sports 
Arbitration Agency) which was set up in 2003. In 1992, ‘Japanese 
Academy of Sports Law’ was established and the discussion for setting up 
JSAA began at that time. This academy officially suggested in January of 
1998 that there needs to be a system to resolve conflicts in sports domain, 
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JOC (Japanese Olympic Committee) started to examine specific 
measures, and finally JSAA was founded in April of 2003.  
JSAA has processed 21 cases of arbitrations and 8 cases of conciliations 
since its establishment in 2003. This means that Japan has gone through 
10 years of research and discussion to set up JSAA, and has operated this 
institution for over 10 years with significant outcome. We can find out 
several implications from this prudently set up system.  
First of all, numerous researches and discussions about establishment and 
management of sports arbitration institution have been accumulated. 
Secondly, there has been constant change and development concerning its 
operation like diversifying formerly one and only arbitration rule into five 
rules. Third, JSAA is implementing specific promotion plans in order to 
activate arbitration system. Lastly, 29 cases of resolutions are not too 
many, but enough to prevent conflicts or disputes beforehand. For 
instance, fairness and transparency of team management and recruiting 
players are boosted by JSAA, because some sports units have improved 
those procedures after they went through arbitration cases.  

2) American Arbitration Association (AAA) 
Another important arbitration institution around the world is the 
‘American Arbitration Association’(AAA), which effectively reflects the 
characteristics of arbitration in the sports dispute field. By looking at 
three separate areas of arbitration in American sports – selection process 
of players for the Olympics, doping disputes, and annual income disputes 
with professional sports players – we can figure out how AAA is 
operating in detail.  

(1) U.S. Olympic Arbitration  
Selection match is naturally severely competitive from the process to the 
results, because for sports players being able to represent his/her own 
country is a sensitive matter. If a dispute takes place during the competing 
match, concerned parties need to convey to the executive office the list 
and information of participating players, and the office designates 
arbitrator by itself if the case is FastTrack Procedure. If not, the executive 
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office reselects arbitrator from the second candidate list to which the 
concerned parties have added new names. Under FastTrack Procedure, 
the case has to end in 48 hours regardless of their attendance in court 
hearing.  

(2) U.S. Anti-doping Agency Arbitration  
Doping is a special medical treatment or medication for the sake of 
enhancing performance in sports game. World Anti-Doping Agency 
announces every September drugs that are judged to enhance 
performance or threat health of sports players. Disputes regarding doping 
are resolved through AAA’s supplementary procedures. First, initiation of 
arbitration process is done by U.S. Anti-Doping Agency, not the athlete 
who violated doping. Second, lodging an appeal is possible in this 
arbitration.  

(3) Baseball Arbitration  
Baseball arbitration mainly focuses on annual income disputes between 
professional baseball player and his club. Each party proposes to the 
arbitrator the final amount they think is ‘appropriate’ and the arbitrator 
chooses one of those two that he/she thinks is ‘reasonable’. This system is 
devised to induce the interested persons to suggest realistic amount so 
that it is selected in the end. Therefore, arbitrator can receive most 
reasonable offer from the parties, and sometimes resolutions are achieved 
without any process since there is not much difference between those two 
figures.  

2. SUGGESTIONS FOR IMPROVABLE MEASURES 

1) Recruitment of Arbitrators with Sports Expertise and Background 
Currently, 300,000 people are estimated to work in sports related 
businesses in Korea. More than 130,000 are registered athletes for the 
Korean Sport& Olympic Committee and up to 100,000 are unregistered. 
Taking into account lawyers and professors related to sports businesses, 
this number would presumably increase. In order to help out with sports 
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related disputes, constructive measures that make use of these experts’ 
opinions and experience should be sought. 

The sole arbitration institution in Korea, Korean Commercial Arbitration 
Board, currently does not possess a significant workforce of sports-
related special arbitrators. Field experts, with the recommendation of 
relevant associations, should be recruited as arbitrators and special 
education and training programs for these experts must be provided. 

In the case of the AAA, disputes regarding doping are only dealt by AAA 
arbitrators who are both part of the NA-CAS and have received special 
training on the subject matter. This way, parties in dispute would less 
likely question the credibility of the whole process. New recruitments of 
arbitrators with sports related backgrounds and expertise supported by 
regular care and training of the new workforce would play a big part in 
invigorating the arbitration industry of Korea in general. 

2) Establishment of a Standard Prevention Policy 
Practical training of contracting parties is also crucial in order to 
invigorate the arbitration system in Korea. However, first-hand 
explanations and promotions have its drawbacks and limits of cost and 
time. Therefore, it is necessary to establish various strategies to solve this 
problem. One of them would be the promotion strategy of creating and 
distributing standard contracts according to contract types. In other 
words, it is a way to encourage the use of standard contracts that reflect 
industry specificity through mutual cooperation with relevant committees 
and institutions.  

Typically, an establishment and use of standard contracts between a 
professional sports player and a club or an agent is possible. The AAA 
recommends the use of standard arbitration provisions that reflect the 
characteristics of the industry in cases of disputes on annual salary 
agreements between the MLB and professional baseball players. In 
Korea, there is no standard contract model reflecting the characteristics of 
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the industry. Therefore, standardized contracts created through continuous 
research on characteristics of the domestic sports industry by arbitration 
institutions should be distributed. In addition, it is expected that if these 
standardized contract are announced, the arbitration system would be 
naturally invigorated and related industries would be continuously 
exposed. 

3) Consolidation of Exchange through Foreign Partnership 
As the impact that sports has on the world increases, it is clear that 
contracts transcending borders are on the rise. This means that chances of 
international arbitration cases are also increasing, and an ever-growing 
need for an enhancement of mutual cooperation through strategic 
alliances of arbitration institutions comes to the fore. 

For instance, the mere imposition of the procedures and systems for 
baseball arbitration used by the AAA would neither be sufficient nor 
adequate. Problems will inevitably arise without proper understanding 
through active exchanges. It is absolutely necessary to seek advice on 
various issues such as the management know-how and methods of 
operation of this system. Ultimately, strategic alliances aimed at 
strengthening inter-agency exchanges will be needed to solve these 
problems. 

Ⅴ. CONCLUSION 
 The sports industry is very popular and its market is growing 
day by day. As time goes on, the sports industry will develop more and 
the sports disputes that arise from it will increase. Therefore, if the 
arbitration system is properly promoted and recognized as a dispute 
settlement method in the sports field, the substantial effects and potential 
opportunities that follow will greatly increase. 

The arbitration system is on the whole, comprised of a much speeder 
process compared to the litigation system. The arbitrators are selected 
among specialists and the expertise of the arbitrator is widely recognized. 
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It is more flexible than the litigation system and provides comfort to the 
parties in the proceeding process, especially in that the details of the 
dispute between the parties are kept confidential by principal. 
Furthermore, it is advantageous in terms of cost as compared with the 
average lawsuit. 

However, it is regrettable that intervention in the domestic sports dispute 
settlement has not been utilized properly due to some problems inherent 
in the system itself. A typical problem is the absence of a professional 
arbitrators in the sports field. As a result, there is not much awareness of 
the necessity of arbitration system because there are not many cases 
regarding sports disputes, and consequently, it is difficult for mutual 
cooperation system between related associations and commercial 
arbitrators to be established. These lead to the current state, in which 
experts in the field of sports are not properly registered in the arbitration 
list of the Korean Commercial Arbitration Board. In addition, there are 
some problems that may cause delays in the procedure, and necessary 
institutional improvements are not provided. In particular, there is a lack 
of procedural flexibility when a temporary disposition problem occurs 
prior to the composition of the arbitration tribunal. 

Therefore, it is necessary to check the possible improvements of the 
arbitration system in advance. In particular, the acquisition of 
professional arbitrators through close ties with sport-related associations 
facilitates the search for excellent new arbitrators and their expertise. 
Through the provision of continuous training programs that help these 
experts in the field of arbitration, Korea can expect to have an adequate 
work force that specializes in these disputes. 

Finally, improvement of the customized system, while taking into 
consideration the promotion strategy and the specificity of the field, 
should be carried out. Standardization of contract work and distribution 
thereof should be followed in order to activate the arbitration system. 
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Such efforts will not only have a positive impact on the promotion of 
arbitration system in sports disputes, but will also present a new direction 
for future dispute resolution mechanisms. In short, it is necessary to 
complement the institutional problems discussed in this study, and to 
encourage practitioners in the field to promote the arbitration system by 
raising the frequency of actual use through institutional publicity. 
Furthermore, it is necessary to continuously publicize the necessity of the 
arbitration system and the positive factors that can be gained through it. 
 

!173



ALTERNATIVE DISPUTE RESOLUTION IN LAOS 

Phoudthida Soukaloun 
Soudalath Limmany 

ALSA National Chapter: Laos 

1. INTRODUCTION 
Laos is in the midst of relatively rapid economic growth and 
development. The economic growth generates various problems in the 
term of economic sector and in another area therefore it is needed to look 
for significant methods to resolve the disputes effectively.  
  
These are the key issues that this country has been facing; in particular, 
the disputes between parties in their business operations are considered to 
be a serious issue for their business. Laos, in common with most other 
countries, does have an alternative dispute resolution includes dispute 
resolution processes and proceeding that act as a means for disagreeing 
parties to combat each other to reach an agreement without disagreement 
on the justice system for both party. Alternative dispute resolution is the 
best way that parties can settle their disputes. Salient features of the 
alternative dispute resolution settle disputes without resorting to the court 
that is generally classified into three main types which consists of: 

! Negotiation, 
! Mediation, and 
! Arbitration 

The basic element of arbitration is that there must be a dispute or 
difference between parties who agree to submit their dispute to 
arbitration. Although parties may enter into an arbitration agreement, an 
arbitration proceeding never comes into existence until a dispute arises 
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between the parties.  The choice of arbitration as a dispute resolution 1

mechanism has risen in popularity as a time and cost-effective option to 
resolve commercial disputes. By including an arbitration clause in 
contractual arrangements, contracting parties may agree in advance on the 
seat and rules of arbitration, the size of the arbitration panel and even the 
rules to appoint an arbitrator in the event of a contractual dispute. This is 
particularly attractive to investors who are unfamiliar with the judicial 
processes of the local jurisdiction and wish to preserve the confidentiality 
of proceedings and final award. 

2. BACKGROUND 
In recent years, the Lao PDR has established the Centre of Economic 
Dispute Resolution (CEDR) and the Office of Economic Dispute 
Resolution (OEDR) as mediation or arbitration center for commercial 
disputes in Lao PDR. The CEDR and OEDR are gradually gaining the 
attention of local investors as an alternative dispute resolution mechanism 
to the Lao PDR court system but the vast majority of matters referred 
have been for mediation rather than arbitration.  The Lao PDR also set up 2

the OEDR to manage and govern dispute resolution through an arbitration 
system. Arbitration proceedings in the Lao PDR are conducted in 
accordance with the Law on Resolution of Economic Disputes. 
  
Disputes that falls under the jurisdictions of the OEDR must be economic 
disputes. In this regard, economic disputes are the disputes between 
organizations and other organizations, organizations and individuals, both 
domestic and international, which arise from a breach of contract or 

 Thawatchai Suvanpanich, ‘International Commercial Arbitration in Laos, Thailand and 1

Vietnam: Comparative Perspectives in The light of The Uncitral Model Law, and with 
Reference to The Arbitration Laws in England and The People’s Republic of 
China’ (University of London, January 2001), 56 <https://core.ac.uk/download/pdf/
30695745.pdf> Accessed 24 March 2018 .

 Florence Lo, ‘Arbitration in Lao PDR’ (Arion Legal, 24 May 2017)  para 3 <http://2

arionlegal.la/arbitration-in-lao-pdr/> Accessed 24 March 2018
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business operations.  3

  
In order to submit a dispute to the OEDR, the following conditions must 
be met:  4

! The dispute is an economic dispute; 
! The submission is specified in a control between the parties; 
! The parties mutually agree for submission; 
! The dispute is not in the proceeding of the People’s Court or 

already has a final judgment rendered by the People’s Court; and 
the dispute does not concern national security or peace of the 
society and environment. Upon submission of a dispute to the 
OEDR, the parties shall have the right to decide the form of 
settlement, i.e. mediation or arbitration. 

On the other hand, Mediation is a dispute resolution by negotiation by the 
parties with one or more mediators acting as a neutral person. Mediation 
will be terminated in the following circumstances: 

! The disputing parties are able to come to an agreement; 
! One or both of the disputing parties fail to participate in the 

mediation without having a valid reason; 
! The disputing parties are unable to come to an agreement; 
! The death of the disputing party without a successor.  5

In the event that the parties are unable to reach an agreement, the parties 
may decide to bring the dispute to the OEDR for arbitration. In this 
regard, a mediator who was involved in the mediation of a dispute cannot 
perform as arbitrator in the same dispute. On the other hand, if the parties 

 Law on Resolution of Economic Disputes (n 1) pt. 1, art. 2. (Lao People’s Democratic 3

Republic).

 ibid art. 4. 4

 ibid ch. 4, art. 26.5
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do not wish to submit the dispute for arbitration, they may bring their 
dispute to the people’s court.  6

  
Arbitration is a method of dispute resolution by the arbitrators who will 
render an award. The request to amend the arbitral award must be 
submitted to the OEDR that issued the award within fifteen days from the 
date the parties become aware . However, even after the arbitration panel 7

has accepted the dispute of the parties, the parties still have the right to 
come to a settlement before an arbitral award is rendered. In addition, 
after the arbitral award is rendered, the parties may oppose the award to 
the people’s court within 45 days. However, an arbitral awards that can be 
opposed to the people’s court are limited by law. 
The results of the OEDR may be reached by:  8

! Mediation settlement agreement, 
! Settlement agreement before the issuance of an arbitral award, or 
! Arbitral award. 

In the event that the result of the OEDR has not been implemented, the 
party which is at a disadvantage has the right to request the people’s court 
to issue a final judgment for the implementation and enforcement of the 
result of the OEDR. In such event, the court shall consider and issue a 
judgment within 15 days after receiving a request. If the result is in 
compliance with the laws and regulations of the Lao PDR, international 
conventions which the Lao PDR is a party to, and not involved with the 
law relating to national security or peace and social order, the people’s 
court will render a judgment for the enforcement of such results of the 
OEDR. Such judgment is final and may not be appealed. On the contrary, 
if the court finds that the result of the OEDR does not conform to the law 
of the Lao PDR, the parties shall have the right to request the OEDR to 

 ibid ch. 2, art. 21.6

 ibid pt. 4, art. 36.7

 ibid pt. 4, art. 37.8
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re-examine the dispute or to file a complaint to the people’s court for 
adjudication.   9

  
Apart from this, the Lao PDR is a member of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (the New York 
Convention 1958) which was countersigned on the date of 17 June 1998 
and was put into effect on 15 September 1998. In this regard, the Lao 
PDR shall recognize and implement an arbitral award of foreign or 
international economic dispute resolution organization when it meets 
three conditions as follows: 

! The parties must have a nationality of the country which is a 
party to the New York Convention 1958; 

! Such arbitral award is not contrary to the Constitution or any 
laws relating to the national security or peace and social order of 
the Lao PDR; and 

! The party who has the obligation to pay the debt has assets, 
businesses, shares, deposits or other property in the Lao PDR. 

After such arbitral awards of foreign or international economic dispute 
resolutions organization has already been recognized by the People’s 
Court of the Lao PDR, it shall be implemented according to the law on 
judgment enforcement. The fees for the dispute resolution by the OEDR 
shall be collected according to the value of the claims that is rank 
between 200,000 – 1,000,000 kip. 

3. LEGAL BASIS 
All organizations and citizens must conduct their activities based on laws 
and legations. The Lao government has made substantial progress 
towards developing policies, strategies and legal frameworks to protect 
the rights and freedom of people. The principle legal instrument covering 
several matters including resolving various disputes in term of economic 
sector and society. The law on dispute resolution specifies necessary 

 ibid pt. 5, art. 38 - 40. 9
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principles, rules and measures for protecting as well as promoting justice 
for Lao people and foreigner in order to ensure the sustainable 
socioeconomic development of the nation. 
  
The Amended 2015 Constitution said: 
“The state manages the society by the provisions of the Constitution and 
law. All party and state organizations, mass organizations, social 
organizations and all citizens must function within the bounds of the 
Constitution and laws”.  10

  
The decree on the economic dispute resolution said: 
“The State promotes individuals, business organizations both state and 
private to resolve economic disputes peacefully by mediation or 
arbitration. The State creates favorable conditions for the Centre and the 
Offices of Economic Dispute Resolution to be able to successfully 
perform their powers and duties in accordance with laws and regulations. 
The State promotes individuals and private organizations to participate in 
the development of activities related to the resolution of economic 
disputes. The State authorizes the establishment of private institutions for 
economic dispute settlement or ad hoc resolution of economic disputes to 
be determined by specific regulations”.  11

Some key legislation and Prime Ministerial decrees that cover the dispute 
resolution include: 

− The Penal Law 2005; 
− The Civil Law 2005. 

4. AUTHORITIES 
Lao PDR has several specialist law enforcement bodies responsible for 
the enforcement of laws. Even though, the Supreme Court does not have 

 Constitution of Lao People’s Democratic Republic (2015), ch. 1, art. 10.10

 Law on Resolution of Economic Disputes (n 1) pt. 1 art. 4.11
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a specific unit that is devoted to the prosecution of alternative dispute 
resolution. The investigation into the cases according to the allocation of 
individual cases is determined by the penalty that the matter attracts. If 
the dispute carries on between parties, it is dealt with at the unit of 
economic dispute resolution. Individual law enforcement authority will 
be mainly responsible for making a decision on the case. Only the most 
serious matter is under the jurisdiction of the Supreme Court. 

5. CHALLENGES 
Although Laos has already implemented a few laws to prevent disputes, 
Now the government is trying to make additional measures relating to the 
protection and promotion of effectively dispute resolution. However, the 
government and the judiciary are facing some challenges as follow:  12

− The criminal justice system has little experience in dealing with 
dispute. For example, some organs of government investigators 
and prosecutors have difficulty in detecting and processing the 
case, 

− Lack of funding, equipment and facilities is one of the difficulties 
in delaying the case, 

− People are not willing to take legal action and presidential decree, 
− The majority of dispute occurring in remote areas. It is difficult to 

follow up, 
− The specific office to resolve the dispute is not yet to establish at 

local level. 

6. CONCLUSION 
Although the increase in the level of trade openness, industrial extensions 
shows positive impacts on business operation especially dispute 
resolution. The growth is important for the economic development of 

 ‘Country Report on the Alternative dispute resolution in Laos’ (Regional Training for 12

Chief Justice on the Alternative dispute resolution, February 2015, Manila, Phillippine) 
<https://www.aseanlawassociation.org/12GAdocs/workshop2-laos.pdf/> accessed 24 
March 2018.

!180

https://www.aseanlawassociation.org/12GAdocs/workshop2-laos.pdf


Laos, if high rate of growth carry out on the basic of law, regulation and 
effective measure would make the mechanism of dispute resolution 
because this is the only decisive factor to ensure the achievement of 
sustainable development and making the society to the transparency. The 
best solution for fair of dispute resolution has concentrated on criminal 
enforcement. It is to be stressed that enforcement is only one aspect the 
process of better solution of dispute. One further point to be made is that 
the implementations of the preventive measures strictly whatever 
resolving dispute with any method such as negotiation, mediation and 
arbitration the important thing both parties should make consideration on 
the transparency and justice. 
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               CHALLENGES OF ARBITRATION IN MACAO  

Cai Yiying 

ALSA National Chapter: Macao 

INTRODUCTION   
As we know, given the success of the New York Convention 1958 with 
158 convention-states as members, arbitration is not only an alternative in 
dispute resolution process, but indeed the mainstream dispute resolution 
process that involves cross-border transactions. Why do we need to 
promote the development of arbitration in Macao? 
  
Macao is one of the most densely populated regions in the world and is a 
free port of international trade, funds, foreign exchange, personnel and so 
on. In fact, the arbitration to resolve most of the disputes arising from 
international or foreign commercial relations is a trend toward an 
increasingly globalized world. However, due to the shortage of judicial 
officials, complexity of court proceedings and the long waiting time, a 
large number of civil and commercial cases backlog.  Besides, the high 1

costing is also a big problem. Therefore, arbitration is considered more 
practical as a non-judicial method to rule out conflicts. 

Arbitration plays an important role in dispute resolution process for its 
procedural flexibility, which allows parties to engage in an efficient, 
confidential and fair process leading to a final, binding and enforceable 
award. So, it’s necessary to develop arbitration as a better resolution for 
conflicts in Macao. However, in Macao, the strength of, there are several 
challenges which this article will analyse. 

SLOW DEVELOPMENT OF LEGISLATION 

 Export.gov, ‘Hong-Kong - Macau - Legal  Regime’, (15 August 2017) <https://1

www.export.gov/apex/article2?id=Hong-Kong-Macau-Legal-Regime> accessed 13 March 
2018.
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The arbitration regime of the Macao is divided into Voluntary Arbitration 
Regime (Decree-Law No 29/96/M, as amended by Decree-Law No 
19/98/M) and the External Commercial Arbitration Regime (Regime da 
Arbitragem Comercial Externa, Decree-Law No.55/98/M) . The latter 2

was promulgated on 23 November 1998, which is almost a complete 
adoption from the 1985 United Nations Commission on International 
Trade Law (UNCITRAL) Model Law on International Commercial 
Arbitration (“the Model Law”) and as can be seen, the development of 
legislation is very slow from the legislation history.  3

As early as 1962, the provisions of the fourth volume of the Portuguese 
Code of Civil Procedure concerning the arbitration system had been 
extended to Macao, but this system was abolished in 1986 along with the 
Portuguese civil procedure reform. In  1991, article 5, paragraph 2 of the 
Macao Judicial Organization Outline Act passed by law No. 112-91 of 
August 29 stipulated: "It is necessary to establish an arbitral tribunal and 
to establish a non-judicial method and ways to rule out conflicts." 
       
At the beginning of 1990, the draft of voluntary arbitration law was 
completed, which is the first draft of the law on arbitration in Macao. 
After that, the legislative work on the draft was on pause for six years. 
Finally, until June 1996, the Macao government finally promulgated the 
law in the Macao Government Gazette, and Macao ended the vacuum 
history of the arbitration system. 
  
However, the above provisions are merely an outline and cannot be 
regarded as a complete set of legal systems for arbitration. It was not until 
1996 that the Legislative Council enacted the Legal System for 
Arbitration on the basis of the Outline of the Judicial Organization 

 Decree-Law No 29/96/M (1996), as amended by Decree-Law No 19/98/M (1998); 2

Regime da Arbitragem Comercial Externa, Decree-Law No.55/98/M (1998) (Macao).

 Norton Rose Group, ‘Arbitration in Asia Pacific’,  (January 2010), 4 <http://www.dsl-3

lawyers.com/wp-content/uploads/2014/12/Norton-Rose-Group-Arbitration-in-Asia-
Pacific.pdf> accessed 13 March 2018.
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(Decree-Law No 29/96/M, which came into force on September 15, 
1996). 

Considering that long-term arbitration in the form of institutions will be 
more conducive to the parties to resolve disputes through voluntary 
arbitration, the government of Macao enacted Decree No. 40/96/M 
establishing the legal system for voluntary arbitration of institutions in 
July of 1996.  
  
Although the two laws enacted in 1996 to set the basic framework for the 
arbitration system in Macao, they did not deal with the issue of foreign 
dispute -related arbitration. 

After the establishment of the Macao Special Administrative Region, 
arbitration has been seen as an important factor in implementing policies 
that effectively can attract foreign investment and foreign trade, maintain 
and improve the free market economy system. In response to the above 
objective, the Legislative Council approved the External Commercial 
Arbitration Regime (Regime da Arbitragem Comercial Externa, Decree-
Law No.55/98/M)  on November of 1998, which was promulgated on 23 4

November 1998 and is almost a complete adoption from the 1985 
UNCITRAL Model Law (the “Model Law”) and is for international 
commercial arbitration.  5

DECENTRALIZATION OF ARBITRATION RESOURCES AND 
ARBITRATION CULTURE 

Article 2 (a) of the 1985 UNCITRAL Model Law defines arbitration as 
any arbitration whether or not administered by a permanent arbitral 
institution”. As such, the Model Law recognizes both ad hoc and 
institutional arbitration.  6

 Regime da Arbitragem Comercial Externa, Decree-Law No.55/98/M.4

 Norton Rose Group (n 4).5

 The UNCITRAL Model Law on International Commercial Arbitration 1985.6
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Speaking of Institutional arbitrations, they are administered by an 
arbitration institution. Typically, proceedings are conducted under the 
arbitration rules selected by the parties which have been drafted by the 
chosen institution. 

At present, Macao has a total of five arbitration institutions, including 
namely — the Consumer Arbitration Centre of the Macao Consumer 
Council, Insurance and Pension Funds Conflicts Arbitration Centre of the 
Monetary Authority of Macao, Housing Bureau Arbitration Centre for 
Building Management Affairs, Voluntary Arbitration Centre of the Macao 
lawyers' association and the World Trade Centre Macao Arbitration 
Centre.  The functions of each arbitration centre and the nature of the 7

disputes dealt with are different, there are also differences in the 
composition and charge of the arbitrators. For example, the first three are 
official arbitral institutions, and for the first two institutions, the upper 
limit of the value of interest is MOP50,000.  

It is understandable that the operational space of the two arbitral centres, 
which are based on small disputes, will be further pressed. However, 
there should be a broader perspective on the other three arbitration 
centres, both in terms of value of interests and admissibility issues.  
  
Macao is a small area, but there are numerous organizations and almost 
every institution has its own rules and regulations. I understand that the 
arbitration business is conducted in accordance with the service level of 
the Macao arbitration institution, so the management and service of 
arbitration is difficult to get better support because of the decentralization 
of arbitration resources.   8

On the other hand, ad hoc arbitration means administered by any arbitral 

 Norton Rose Group (n 4).7

 Adam Majeed, ‘Big Trouble In Little China - The Challenges facing Macau’s legal 8

expert’, (IFLR100, 1 March 2016) <https://www.iflr1000.com/NewsAndAnalysis/Big-
trouble-in-little-China-The-challenges-facing-Macaus-legal-market/Index/5096> accessed 
13 April 2018. 
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institution, it is arranged solely between the arbitrators and the parties. 
The parties must envisage and advance the arbitration procedure 
themselves under the supervision of the tribunal. The parties may choose 
to adopt a ready-made set of arbitration rules, the proceedings may be 
conducted in accordance with a set of bespoke rules, drawn up by the 
parties specifically for that particular case.   9

Ad hoc arbitration is like a “tailor-made”  suit that fits the needs of the 10

parties. It gives " party autonomy " to the fullest extent, as if the party is 
in control of the arbitral process : the parties are free to work out the 
procedural rules, set their own timetable and move the arbitration along 
their own pace. administrative structure may add " time and costs " to the 
arbitral proceeding. Therefore, ad hoc arbitration is more flexible, 
cheaper and faster than institutional arbitration.  

Despite ad hoc arbitration has many benefits and permissible in Macao, 
long-term arbitration in the form of institutions will be more conducive to 
the parties to resolve disputes through voluntary arbitration. Besides, the 
legal system for voluntary arbitration of institutions was promulgated on 
in July of 1996. Therefore, institutional arbitration is the preferred 
arbitration method in Macao and become the arbitration culture. 

JUSTICE AND PROFESSIONALISM 
First of all, there is a proverb that “Arbitration is only as good as 
arbitrators.” It cannot be more truth in ad hoc arbitration. Justice and 
professionalism are the essential elements of the arbitral talents, and the 
talent is the key to the successful promotion of the arbitration service. 
While deepening the continuous training of arbitrators, we encourage 
famous arbitrators to join the list of arbitrators in Macao, which is 

 Out-Law.com, ‘Institutional vs. ‘ad hoc’ arbitration’ (Out-law, August 2011) <https://9

www.out-law.com/en/topics/projects--construction/international-arbitration/institutional-
vs-ad-hoc-arbitration/> accessed 13 April 2018.

 HKIAC, ‘What is Arbitration?’ <http://www.hkiac.org/arbitration/what-is-arbitration> 10

accessed 13 April 2018.
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beneficial to increase the acceptability of the international community to 
the arbitrator team in Macao. It is related to the creation of a fair 
atmosphere of arbitration, which is more consistent with the essential 
attribute of arbitration. 

On the legal system, on the premise of full respect for the present 
situation of local justice, when making legislative choices, it is a good 
choice to put maneuverability first. The training and assessment 
mechanism for arbitrators in Macao is at an advanced stage. Actually, the 
most formal training is conducted at the legal and Judicial Training 
Centre in Macao. The centre invites the judges of Macao and senior 
arbitrators from Hong Kong to conduct short-term training for arbitration 
and conciliation. The training attracts legal experts from the legal 
profession and various government departments. 

Overall, there is a certain distance between the status of training in Macao 
and Hong Kong. There are not many arbitration cases in Macao, and for 
some local arbitrators, the relative lack of experience is not hard to 
understand.  

The arbitration practice in Macao does not seem to encourage the entry of 
foreign arbitrators. Macao is a small area and has close personal 
connections, these phenomena are objective. It is easy to cause[please 
reconsider]. The resulting phenomena contradicts the essential 
requirements of the neutrality of arbitrators and affect the parties' choice 
to arbitrate in Macao to resolve disputes. 

In areas such as London, New York and Hong Kong where the 
development of the arbitration industry has progressed well, all foreign 
arbitrators are open to the arbitration. With the development of the 
arbitration industry in Macao, the arbitration talents can gain experience, 
have more talent reserves, and have sufficient acceptance. It is also 
conducive to the election of Macao as an ideal place of arbitration and a 
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virtuous circle.  11

LANGUAGE PROBLEM  
With the development of social situations and the transformation of 
values in Macao, the influence of linguistic factors on judicial efficiency 
has been heard in the judiciary. In the field of arbitration law, we should 
also pay close attention to it, especially because the arbitration law is 
generally involved in the field of commerce. With the popularization of 
WTO and its wide application in English, it is believed that the 
application of the arbitration law in English will become more and more 
common. It is reported that the Portuguese Arbitration Law is in line with 
the development of the situation, especially the English version, which 
increases the popularity of the application of the arbitration law, and 
attracts the parties to choose arbitration in their jurisdictions. 

The official language of Macao is Chinese and Portuguese. The 
Arbitration Law has not yet been officially published in English. The 
structure of the arbitrators has been set up by local arbitrators. Familiarity 
with the law is a major advantage. A considerable number of arbitrators 
also have good English skills, However, the low-key attitude of oriental 
thinking hinders the outside world from understanding its language 
ability and to some extent, it affects the acceptability of professional 
quality of arbitrators. 

In the case of advanced jurisdictions, where the trial judge is found to 
have failed to apply the common language to arbitrate the case, the 
parties' choice of arbitration in that place will be affected, especially in 
the area of commercial matters. 

CONCLUSION  
Though there are several challenges of arbitration in Macao, the 
advantages of arbitration are obvious and we can overcome these 
difficulties and develop it better in the near future. And in theory, the 

 Norton Rose Group (n 4).11
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advantages of each arbitration should be the direction of the revision of 
the legal system, we can learn from the experiences and the pragmatic 
attitude of other places. I hope we will make legal system of Macao better 
one day. 
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ABSTRACT 
Parties to commercial disputes around the world are now more inclined to 
agree to arbitration instead of resorting to the national courts in an effort 
to avoid the jurisdictional and choice-of-law uncertainties that arises 
when international disputes are litigated in national courts. This is 
however not always the case because international commercial arbitration 
can create its own set of issues on choice-of-law. 

Issues on choice-of-law can generally be classified into 5 categories. First 
of all, laws governing the parties’ capacity to enter into an arbitration 
agreement; second, the law governing the arbitration agreement and the 
performance of the contract; third, the law governing the existence and 
proceedings of the arbitral tribunal; fourth, the law, or the relevant legal 
rules, governing the substantive issues in dispute; and the fifth category 
on the law governing recognition and enforcement of award.   1

INTRODUCTION  
An arbitral tribunal must answer all questions brought by the parties in 
dispute before it renders a final and binding award on the issues set forth 
to bring the dispute to a close. 

 Born, Gary, International Arbitration Cases and Materials (2nd edn, Aspen Publishers 1

2011).
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The principle of separability prescribes that it is possible to have different 
laws governing an arbitration agreement and it’s underlying contract. This 
is because arbitration operates under the presumption that an agreement 
to arbitrate established between parties is detachable from its underlying 
contract. To decide on the applicable law, the arbitral tribunal will usually 
apply conflict of laws theories derived from private international law to 
pinpoint the relevant laws that control different aspects of an arbitration 
proceedings.   2

This article will be discussing on one of the issues on choice-of-law 
determination, that is, on the law governing the proceedings of the 
arbitral tribunal which is also known as lex arbitri, in Malaysia. Lex 
arbitri is the law that regulates and supports the procedural aspects of 
arbitration, as opposed to the laws that govern the substantive rights of 
the parties in an arbitral dispute.  

1. DEFINITION AND SCOPE OF LEX ARBITRI 

1.1. Difference between substantive and procedural laws of arbitration 
The law which governing the subject of the dispute is called as the 
substantive law, which alternatively called as ‘applicable law’, ‘governing 
law’ or ‘law of the contract’. In most of the jurisdictions, the parties are 
given liberty to choose the application of law. The governing law will be 
generally set out in an arbitration agreement at the outset, and the right of 
the parties to enshrine in multifarious interventional conventions and 
institutional rules should not be deprived. 

On the other hand, procedural law is the law which used to determine to 
what extent the local courts will be involved in the process. For instance : 
the extent to which the arbitration agreement excludes court jurisdiction 
and any formalities to be complied with. In England and Wales, the 
procedural law applied is provided for in the Arbitration Act of 1996. 
Hence, substantive law of arbitration should be distinct from procedural 

 Sundra Rajoo, Law, Practice and Procedure of Arbitration, (2nd edn, LexisNexis 2016).2
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law of arbitration as substantive law of arbitration tends to focus on the 
law that can be applied while the concentration of procedural law of 
arbitration is the process. 

1.2. Definition of lex arbitri  
In Singapore, lex arbitri used to be called as the fundamental framework 
for arbitration. It is a phrase translated from Latin as the law of 
arbitration. The understanding of the concept of lex arbitri might be 
different for national boundaries. However, despite of looking at the 
variation of the precise content of lex arbitri, the modern arbitral 
jurisdictions actually include provisions which regulate the following 
three matters: matters internal to the arbitration, the external relationship 
between the arbitration and the courts and also, the broader external 
relationship between arbitrations and the public policies of that place.  3

Lex Arbitri has also been described by as a body of law which: 

 … legitimises and provides a general legal framework for 
international arbitration. The relevant law might itself be found in an 
independent statute on international arbitration or it might be a chapter in 
another law, such as a civil procedure code or a law also governing 
domestic arbitration. [It] can also include other statutes and codes (even 
those not specifically dealing with arbitration), and case law which relates 
to the basic legal framework of international arbitrations seated there.  4

As seen from above, the precise definition of lex arbitri may vary among 
different countries, but it may find a mutual ground when regulating:  

1. The formal matters internal to the arbitration, such as the 
appointment of arbitrators or the requirements to the rendering of 
an award; 

 Alastair Henderson, ‘Lex Arbitri, Procedural Law and the Seat of Arbitration – 3

Unravelling the Laws of the Arbitration Process’ (2014) 26 SAcLJ 886.

 Simon Greenberg, Christopher Kee, J. Romesh Weeramantry, International Commercial 4

Arbitration: An Asia-Pacific Perspective (Cambridge University Press 2011).  
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2. The relationship between the arbitration and local courts, the 
assistance of national jurisdictions; and  

3. Some aspects of public policy of a specific country, as mandatory 
rules.   5

1.3. Arising issues in choice-of-law determination in International 
Commercial Arbitration  

Arbitral tribunals apply the choice-of-law rules in few respects. 
International commercial arbitration proceedings bring up various choice 
of-law issues regarding the determination of (i) the law governing the 
arbitration agreement; (ii) the law governing the arbitration proceedings; 
(iii) the law applicable to the merits (the applicable substantive law); (iv) 
the conflict of law rules applicable to determine each of the above-
mentioned laws.  6

In the absence of a choice of law by the parties, this contribution helps to 
determine the specific question of the determination of the applicable 
substantive law. For the first issue, which is regarding the determination 
of the law governing the arbitration agreement, the basis of the 
presumption of separability could exists.  

The second issue is the determination of the law governing the arbitration 
proceedings. In most of the cases, the procedural law will be the domestic 
arbitration law of the seat of arbitration. By using this law, it governs all 
issues relating to the arbitration proceeding. For example, the issue of 
provisional relief and the appointment of arbitrators. As long as due 
process is respected, this law normally provides remarkable freedom to 
the arbitrators to conduct the proceedings. 

Moving on to the third issue, which is the determination of the 
substantive law applicable to the merits of the case. The arbitrators will 

 Alastair Henderson (n 3).5

 Markus A. Petsche, ‘Choice of Law in International Commercial Arbitration’.6
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examine it according to the parties’ agreements, expect for a mandatory 
national law, or public policy, trumps such an agreement. Alternatively, 
the arbitral will pick the applicable law depending on the facts of the case 
at hand if the parties failed to agree, using criteria such as selecting the 
law with the most related controversy.  

Last but not least, the conflict of law rules applicable to determine each of 
the above-mentioned laws. The arbitral tribunal can choose the conflict-
of-law rules for each applicable law. For example, the tribunal can apply 
the arbitral seat’s conflict of law rules, or international conflict of law 
rules.  7

1.4. Importance of deciding on the applicable procedural law in an 
arbitration 

There are crucial consequences in terms of the applicable procedural law. 
Procedural law is applied to govern issues such as the constitution of the 
tribunal and the requirements of due process. However, in certain 
exceptional circumstances, the courts will deal with these matters 
according to the governing law of the place of the arbitration.  

The lex arbitri which governs the arbitral proceedings, is almost always 
the law of the place of arbitration.    According to Alastair Henderson , 8 9

“place” and “seat” of arbitration can be used interchangeably, but “seat” 
is preferable as it reflects more accurately the juridical nature of the 
concept, the nexus between territorial attachment and applicable law.  10

Similarly, the term “seat” is not equivalent to “venue”. “Seat of the 

 ‘IAA Network, ‘International Arbitration Attorney Network.’ (2017) <https://7

www.international-arbitration-attorney.com/choice-of-law-international-arbitration.> 
accessed 12 Feb. 2018.

 Moses, Margaret L, The Principles and Practice of International Commercial 8

Arbitration (2nd edn, Cambridge University Press 2012).

 Alastair Henderson (n 3).9

ibid.10
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arbitration” flows from the juridical seat of arbitration, whereas “venue of 
arbitration” ordinarily refers to the geographical or physical seat of 
arbitration which can be moved to other locations as may suit the 
convenience of the parties and the arbitral tribunal.     11

To understand the law governing the proceedings of the arbitral tribunal, 
one must first know about the law of the seat. The law of the seat had its 
early origins in the Geneva Protocol on Arbitration Clauses 1923, where 
Article 2 states that “The arbitral procedure, including the constitution of 
the arbitral tribunal, shall be governed by the will of the parties and by 
the law of the country in whose territory the arbitration takes place.”  In 12

recent times, modern international instruments such as the UNCITRAL 
Model Law on International Commercial Arbitration 1985 (“Model 
Law”) adopted a similar stance where its provisions will only apply “if 
the place of arbitration is in the territory of this State”.    13

In the context of Malaysia, the Arbitration Act 2005 (Act 646) is the main 
legislation governing matters pertaining to arbitration, which is closely 
modelled on the “Model Law”. Currently, two Acts govern arbitration in 
Malaysia, namely the aforementioned Arbitration Act 2005 (“AA 2005”), 
which applies to those who started practising as arbitrators after 15 March 
2006 and the Arbitration Act 1952, which only applies to arbitrators who 
started practising prior to 15 March 2006.  One key difference between 14

the two Acts is that the newer Arbitration Act permits the arbitral tribunal 
to determine its own jurisdiction by virtue of Section 18(1) of the 
Arbitration Act 2005 whilst the older Arbitration Act did not. However, it 
should be noted that the arbitrator’s decision on the issue of jurisdiction 
may be challenged via an appeal to the High Court but such challenge 

 The Government of India v Petrocon India Limited [2012] 1 LNS 974. 11

 Geneva Protocol on Arbitration Clauses 1923, Article 2.12

 UNCITRAL Model Law on International Commercial Arbitration. 13

 Dhillon, G., & Lee, S, ‘Alternative Dispute Resolution Methods and Processes in 14

Malaysia- A Review’, [2015] 2 MLJ viii.
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shall not delay the arbitration proceedings.  Besides that, the AA 2005 is 15

also a timely update to the Malaysian lex arbitri which would boost 
confidence of international businesses towards Malaysian arbitration.     16

The Arbitration Act 2005 (“AA 2005”) largely resembles Sections 3 to 36 
of the Model Law, but Part III and Part IV contain some sections which 
are not found in the Model Law.  The AA 2005 defines “seat of 17

arbitration” as the place where the arbitration is based as determined in 
accordance with section 22 of the AA 2005.  Parties to an arbitration are 18

free to agree on the seat of arbitration  but in the event they fail to do so, 19

the seat of arbitration shall be determined by the arbitral tribunal, having 
regard to the circumstances of the case, including the convenience of the 
parties.  The arbitral tribunal could meet at any place it considers 20

appropriate for consultation among its members for hearing witnesses, 
experts of the parties, or for inspection of goods, other property or 
documents, unless otherwise agreed by the parties.  Similar to Section 22 21

of the AA 2005, Rule 7(1) of the Asian International Arbitration Centre 
Rules (Revised 2017) in Part I provides for Kuala Lumpur to be the seat 
of arbitration, unless the arbitral tribunal determines according to 
circumstances of the case, that another seat is more appropriate.   22

According to the official website of the Asian International Arbitration 
Centre (AIAC), the AIAC Arbitration Rules (Revised 2017) offers a 

 Arbitration Act 2005, s 18(9). 15

 Belden Premaraj, ‘The Choice of Law – Better Safe Than Sorry The Malaysian 16

Arbitration Perspective’.

 Rabindra S Nathan, ‘Arbitration procedures and practice in Malaysia: overview’ (2016)  17

<https://uk.practicallaw.thomsonreuters.com/8-634-5916 >  accessed 9 February 2018.

 Arbitration Act 2005, s 2(1).  18

 Arbitration Act, 2005, s 22(1). 19

 Arbitration Act, 2005, s 22(2).   20

 Arbitration Act, 2005, s 22(3). 21

 Rule 7 on the Seat of Arbitration, AIAC Arbitration  Rules.22
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comprehensive procedural process upon which parties may agree for the 
conduct of arbitral proceedings arising out of their commercial 
relationship.16 The AIAC Arbitration Rules has three parts to it. Part I 
comprises of AIAC Arbitration Rules (revised 2017), while Part II 
consists of UNCITRAL Arbitration Rules (revised 2013) and Part III 
contains three schedules.  

In a recent case, the Federal Court in Thai-Lao Lignite Co Ltd & Anor v 
Government of The Lao People’s Democratic Republic   affirmed that 23

the seat of the arbitration establishes the lex arbitri. The main issue was 
where the governing law of the contract is foreign law and the seat of 
arbitration is Malaysia, does the parties’ stipulation of Malaysia as the 
seat constitute an express agreement that the law governing the arbitration 
agreement is Malaysian law?  The Federal Court used the principle in 24

Section 37(1)(a)(ii) of the AA 2005 which provides that an arbitration 
agreement must be valid under Malaysian law. The Federal Court held 
that in the absence of the parties expressly nominating the law governing 
the arbitration agreement, the lex arbitri or the law of the seat shall be the 
governing law to prevent any contradiction for enforcement purposes 
between the lex arbitri and the governing law of the arbitration 
agreement.”   25

2.2 DEROGATION FROM LEX ARBITRI 

2.2.1 Amending and opting out the law of the seat 
The law of the seat comprises totality of the general application of 
national law to arbitrations seated in that State, and the parties will get to 
enjoy substantial freedom to opt out of the procedural parts of the law in 
any particular case. The absence of prescriptive detail regarding the 
internal procedures of the arbitration in most of the arbitration laws, and 

 [2017] MLJU 1196. 23

 [2017] MLJU 1196.24

 [2017] MLJU 1196.25
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by the considerable latitude afforded to parties to supplement, the Model 
Law is used to vary or exclude provisions of the law of seat either directly 
or by the adoption of institutional rules. If the parties choose to opt out 
from the law of seat, the procedural rule applicable to the arbitration will 
be different from the general law of seat, and it will be more detailed and 
prescriptive.  
  
In Daimler South East Asia Pte Ltd v Front Row Investment Holdings 
(Singapore) Pte Ltd  (“Daimler”), the disputed issue was whether the 26

parties’ choice of ICC arbitration rules operated to exclude statutory right 
to appeal on a question of law under s.49(1) of the domestic Arbitration 
Act. Section 49(2) of the Act states that the right of appeal can be 
excluded by agreement and the court found that such an exclusion had 
been validly affected by the parties’ adoption of the 1998 ICC rules of 
arbitration. Article 28(6) of the ICC rules provides that “By submitting 
the dispute to arbitration under these Rules, the parties undertake to carry 
out any award without delay and shall be deemed to have waived their 
right to any form or recourse in so far as such waiver can validly be 
made.” This case illustrates that adoption of institutional rules by the 
parties can prevail over non-mandatory provisions of the lex loci arbitri.  

2.2.2. Limits on party autonomy (Emphasis on AIAC rules) 
The AIAC i-Arbitration Rules are of Syariah compliant, it is a set of 
procedural rules covering all aspects of the arbitration process, which 
parties may agree in whole in order to resolve their disputes. AIAC i-
Arbitration Rules adopt UNCITRAL Arbitration Rules 2010. Article 
35(1) of the AIAC i-Arbitration Rules state, “The arbitral tribunal shall 
apply the rules of law designated by the parties as applicable to the 
substance of the dispute. Failing such designation by the parties, the 
arbitral tribunal shall apply the law which it determines to be 
appropriate.”. When there is a conflict between rules prescribed by 
institutional rules and national procedural laws, party autonomy must be 

 [2012] 4 SLR 837.26
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given priority.  The only exception to this is where institutional rules 27

conflict with a mandatory provision in domestic legislation as Article 1(3) 
of the AIAC Rules provides that “These Rules shall govern the arbitration 
except that where any of these Rules is in conflict with a provision of  the 
law applicable to the arbitration from which the parties cannot derogate, 
that provision shall prevail.”  
  
There is no precise definition in AIAC Rules which attempt to define the 
scope of “mandatory provision”. However, the United Kingdom’s 
Arbitration Act 1996 provides the answer: 

4. Mandatory and non-mandatory provisions 
(1) The mandatory provisions of this Part are listed in Schedule 1 

and have effect notwithstanding any agreement to the 
contrary. 

(2) The other provisions of this Part (the ‘non-mandatory 
provisions’) allow the parties to make their own arrangements 
y agreement but provide rules which apply in the absence of 
such agreement.  

(3) The parties may make such arrangements by agreeing to the 
application of institutional rules providing any other means 
by which a matter may be decided. 

It is unusual that only the United Kingdom provides for the scope of 
mandatory and non-mandatory provisions. In the absence of express 
guidance in the words of the statute, the Canadian case of Noble China 
Inc v Lei Kat Cheong  illustrates the approach taken for statutory 28

interpretation. The court was considering to set aside an award under 
Article 34 of the Model Law, which had force of law in Ontario, but the 
parties disagreed as to whether Article 34 was mandatory and therefore 
non-excludable. The court noted that each of the Model Law articles 

 Born, Gary, International Arbitration: Law and Practice (Kluwer Law International, 27

2012).

 [1998] CanLII 14708.28
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considered mandatory by the Analytical Commentary which contains the 
familiar mandatory language of ‘shall’, whereas other provisions in the 
Model Law contain the familiar permissive language of ‘may’. Th court 
held that Article 34 did not contain ‘shall’ language, and for this the court 
concluded that Article 34 was not mandatory and that the exclusion was 
valid and lawful. 
  
As such, although the parties should be at liberty to frame and regulate an 
arbitration as they think it is suitable, the liberty is only permitted to the 
extent that their choices do not contravene with the express or implied 
mandatory application conferred by the provisions in the law of seat. 
Hence, the freedom to modify the lex arbitri is not absolute: the parties 
can only agree variations to the extent that such provision is not 
inconsistent with a provision of the Model Law or the part from which 
the parties cannot derogate. 

2.2.3. Parties choosing to subject their arbitration to the procedural laws 
of a country other than the seat (lex loci arbitri vs lex arbitri)  
The concept of subjecting an arbitration in one state to the procedural law 
of another has been the subject of much theoretical discussion. There is 
clear judicial recognition of the conceptual validity of such an agreement; 
that is, for parties to choose to subject their arbitration to the procedural 
laws of a country other than the seat. However, this is coupled with 
cautionary words about the complexities that would result and thus a 
strong reluctance to find that such a dichotomy exists.  

In Naviera Amazonia Peruana SA v Compania International de Seguros 
del Peru , the English Court of Appeal held that there is equally no 29

reason in theory which precludes parties to agree that an arbitration shall 
be held at a place or in country X but subject to the procedural laws of Y. 
It is further contended that the limits and implications of any such 
agreement have been much discussed in the literature but apart from the 
decision in the instant case there appears to be no reported case where 

 [1988] 1 Lloyd’s Rep116.29
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this happened.  

Even if parties do choose to subject their arbitration to the laws of a place 
other than the seat of the arbitration, the courts of that other place will not 
be able to acquire supervisory jurisdiction over the arbitration despite the 
fact that the arbitration is to be held in a foreign state as a basic matter of 
sovereignty and international comity and also according to basic 
principles of international arbitration. This view has been confirmed by 
the English courts: “an agreement to arbitrate in X subject to English 
procedural law would not empower out courts to exercise jurisdiction 
over the arbitration in X”.  
  
As laid down by the court in Shashoua v Sharma , it is generally 30

accepted that challenges to arbitrators and awards must be brought in, and 
only in, the courts of the seat of the arbitration. This is the effect of 
reading Article 13(4), 34(1) and 34(2) in conjunction with Article 1(2) 
and 6 of the Model Law. The Model Law does not contemplate and in 
fact denied that the restricted territorial jurisdiction of courts under that 
Law can be extended merely because parties purport to agree on such an 
agreement. In summary, it confirms that despite of the fact that the parties 
can validly contract out of many of the procedural aspects of that law, 
choosing to apply the procedural rules of a foreign lex arbitri, they are 
not able to derogate with similar ease from the external aspects of the lex 
arbitri at the seat of arbitration, either in regards to the connection 
between the arbitration and the national courts at the seat or in any other 
mandatory aspects of the law and public policy of the seat. As such, there 
is clear distinction between the lex loci arbitri (the law of the place of the 
arbitration) and the lex arbitri (the law of the arbitration).  

3. IDENTIFICATION AND DETERMINATION OF LEX ARBITRI 

3.1. Agreed in agreement 
Arbitral seat is extremely vital in the determination of lex arbitri. 

 [2009] EWHC 957.30
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Normally, the parties or the arbitral institutions on behalf of the parties 
will play a role in determining the seat.  Lex arbitri is generally the law of 
the place where the tribunal is seated.  It should be noted that the arbitral 31

seat is a juridical concept, rather than a geographical location to hold an 
arbitration.  Despite the differences spotted in various arbitration 32

legislations around the world, each of them allows for the parties to come 
to an agreement on the place of arbitration, as seen in the Art. 20 of the 
UNCITRAL Model Law.  

Judicial decisions in Asia are persuaded, towards showing that the arbitral 
situs is the most relevant factor in determining the law governing the 
proceedings of the arbitration. The court in Bharat Aluminium v. Kaiser 
Aluminium,  emphasised that the seat of arbitration is the key element in 33

determining the lex arbitri. Furthermore, the case of PT Garuda Indonesia 
v. Bergein Air  decided that the arbitration proceedings would be 34

subjected to Indonesian law as Indonesia was agreed to be the place of 
arbitration. It was stipulated here that “where parties have agreed on the 
place of arbitration, it does not change even though the tribunal may need 
to hear witnesses or done any other things in relation to the arbitration in 
a different location”. 

3.2. Absence of agreement by parties 
Absence of agreement by parties could happen when the contracts do not 
clearly specify the seat or there are circumstances whereby parties are 
unable to come to an agreement as to the law they intend to be bound 
under. Nevertheless, there are several ways to identify or determine the 

 Harisankar K.S, 'International Commercial Arbitration in Asia and the Choice of Law 31

Determination'. Journal of International Arbitration 30, no. 6 (2013): 621–636. < https://
ssrn.com/abstract=2382511 > accessed 10 July 2018.

 Shashoua v. Sharma [2009] EWHC 957 (Comm); upheld in Dozco India P. Ltd. v. 32

Doosan Infracore Co. Ltd. (2011) 6 S.C.C. 179.

 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc. (2012) 9 S.C.C. 33

552.

 PT Garuda Indonesia v. Bergein Air (2002) S.G.C.A. 12.34
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governing procedural law in arbitration, in such situations. Firstly, the 
contract would be interpreted based on the proper law of arbitration to 
identify the lex arbitri. In the case of Braes of Doune Wind Farm 
(Scotland) Ltd v Alfred McAlpine Business Services Ltd , it was held that 35

the majority of the provisions denoted the parties’ intention to seat the 
arbitration in England under the supervision of the English courts, with 
Glasgow only merely intended to be the venue for hearings, but not the 
seat. Hence, the lex arbitri was the law of England in this case.  

Besides that, the tribunal or administering institutions could also 
determine the lex arbitri by resolving the location of the seat. For 
instance, Article 20(1) of the UNCITRAL Model Law provides that the 
arbitral tribunal should determine the place of arbitration by considering 
the circumstances of the case. This also includes the convenience of the 
parties, in terms of location. Union of India v. McDonnel Douglas Corp. 
[1993] 2 Lloyd’s Rep. 48 clarified that it is not definite that the 
determination of a place indicates that all proceedings must transpire 
there. Convenience could be achieved if parties and arbitrators conduct 
meetings and hearings in various places, and this change in geographical 
location of a proceeding does not alter the juridical seat of arbitration 
changes.  
   
Institutions normally play their role as third parties in a dispute. However, 
in an event where the tribunal does not hold the authority to determine on 
the seat of the arbitration and there is an absence of agreement between 
the parties, matters as to the law governing the procedural law of 
arbitration would be determined by the courts.  36

 Braes of Doune Wind Farm (Scotland) Ltd v Alfred McAlpine Business Services Ltd 35

[2008] EWHC 426.

 Yann Guermonprez, ‘How do you determine the procedural law governing an 36

international arbitration’ (Fenwick Elliott, 31 May 2006) <https://
www.fenwickelliott.com/research-insight/articles-papers/how-do-you-determine-
procedural-law-governing-international-arbitration > accessed 10 May 2018.
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Generally, the determination of lex arbitri is not actuated by the national 
courts. However, the courts could execute supervisory powers under the 
national arbitration laws. To do so, courts must first look into as to 
whether it has the jurisdiction under such laws by determining the arbitral 
seat.  This is illustrated in Woh Hup (pte) Ltd v Property Development 37

Ltd , whereby the court had to decide whether it had a particular 38

enforcement jurisdiction under the national arbitration laws by 
determining the arbitral seat and the applicable arbitration law of 
proceedings. For instance, the court in PT Garuda Indonesia  as 39

explained above, declined the jurisdiction to set aside an award on the 
basis of its initial finding that the seat of arbitration was in Indonesia.  

CONCLUSION 
International arbitration aims to meet parties’ intentions and expectations 
as a method of dispute resolution and the arbitral tribunal is penultimately 
entrusted with the duty of adjusting the parties’ expectations to its 
analysis of all the legal aspects of the arbitration proceeding.  

An analysis of the different methodological approaches in determining 
the procedural law applicable in arbitral proceedings as illustrated above 
shows that each presents its own advantages and disadvantages. Thus, it 
then lies on the ability of arbitrators to be able to distinguish and identify 
the best solution in determining what is the applicable procedural law.  

Alastair Henderson, ‘Lex Arbitri, Procedural Law and The Seat of Arbitration’ (2014) 26 37

SAcLJ.

 Woh Hup (pte) Ltd v Property Development Ltd [1991] 1 SLR (R) 473.38

 PT Garuda Indonesia v. Bergein Air, (2002) S.G.C.A. 12.39
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SIGNIFICANT FEATURES OF ARBITRATION LAWS OF 
MYANMAR BEFORE AND AFTER ITS ACCESSION TO NEW 

YORK CONVENTION 

Nwe Mon Mon Oo 
Hanni Win Thein 

ALSA National Chapter: Myanmar 

Myanmar has formally become one of the members of the New York 
Convention on 15th July 2013 and adopted the new Arbitration Law on 5th 
January 2016. Before its accession to the New York Convention, 
Myanmar practiced Arbitration according to the 1944 Arbitration Act . 1

Significant features of 1944 Arbitration Act included the distinctive role 
of Courts in Arbitration and the enforceability of awards in Myanmar. In 
the 1944 Act, a strong influence of Courts in arbitral matters can be seen 
distinctively. Court are empowered to perform appointment, removal and 
replacement of arbitrators as well as to discharge the arbitration. On the 
other hand, the Arbitration Law 2016 has largely adopted the provisions 
provided in the UNCITRAL Model Law enabling the enforcement of 
foreign arbitral awards within the country and further advances in the 
process such as in the appointment of the arbitrators, in the role of courts, 
in enforcement and setting aside etc.  

COMPARISON OF THE ARBITRATION ACT 1944 AND 
MYANMAR ARBITRATION LAW 2016 

ARBITRAL TRIBUNAL 

i. Arbitration Agreement 
Arbitration agreement plays a vital role in resolving disputes and most 
importantly in forming a tribunal. A tribunal should be constructed to 
respect the preferences and differences of parties to the agreement and 

 The Arbitration Act, 1944.1
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leave no room to be misconstrued. In the 1944 Arbitration Act, an 
arbitration agreement is defined as a written agreement to submit present 
or future differences to arbitration, whether an arbitrator is named therein 
or not.  On the other hand, the 2016 Arbitration Law which repeals the 2

former provides that an arbitration agreement means an agreement in 
writing by the parties to submit to arbitration all or certain disputes which 
arise or which may arise between them in respect of legal relationship, 
whether contractual or not.  In comparing the two definitions, it can be 3

understood that the former definition is more concerned with what should 
be included in an arbitration agreement while the latter is provided in a 
more conventional way. Such definition is the same with the one provided 
in the UNCITRAL Model Law.  As the definition is universal among the 4

members of the New York Convention, it essentially avoids the potential 
conflicts that can be arose from the differences in definition. Further 
analysis of the updated definition can be found in 2016 Arbitration Law 
whereby an arbitration agreement shall be deemed to be in writing if the 
document is signed by both parties and arbitration agreement by means of 
electronic communication shall also be deemed as to be in writing.  More 5

detailed provisions for electronic communication can be found in the 
Model Law.  The advancement in technological appliances have made the 6

transaction easier and therefore, the need of recognizance for such 
advances has been evolved. The Arbitration Law 2016, at this point, 
adding the more improved definition shows that the country has actually 
given an effort to keep up with the development around the world. As it 
regards a wider range, the investors can rest assured about possible 
disputes regarding the definition.  

 Section 2(a), Arbitration Act, 1944.2

 Section 3(b), Arbitration Act, 1944.3

 Article 7(1), UNCITRAL Model Law.4

 Section 9(a), Arbitration Law, 2016.5

 Article 7(4), UNCITRAL Model Law.6
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ii. Appointment of the Arbitrators 
In the 1944 Arbitration Act, it is provided that the appointment of the 
arbitrators has to be according to the arbitration agreement and the 
standard number of arbitrators must be one. The number of arbitrators 
must be an odd number and if the parties decide to choose the even 
number, the arbitrators have to choose an umpire.  And if the number of 7

arbitrators in accord with the arbitration agreement is more than three, 
each party can choose one for each and the chosen arbitrators shall 
choose an umpire and if the parties provide contrary, the award will be 
decided by majority.  Further details concerning with the appointment of 8

the arbitrators are categorized under the power of the Court. In the same 
legislation, the power of the tribunal is overshadowed by the Courts and 
this can be seen through their involvement in many matters such as 
appointment of the arbitrators.  In contrast, the Arbitration Law 2016 9

covers most factors concerned in appointment of arbitrators particularly 
the freedom enshrined for parties to appoint arbitrators of their choice.  10

Furthermore, arbitrators can be any nationality and procedures for 
choosing arbitrators can be according to the consent of the parties.  If the 11

parties fail to choose the arbitrator, any party may request the Chief 
Justice and empower any persons or institutions to appoint an arbitrator.  12

At this point, it can also be noted that institutional arbitration is also 
allowed in Myanmar.  These provisions are more or less similar to the 13

model law.  14

 First Schedule, Arbitration Act, 1944.7

 Section 10, Arbitration Act, 19448

 Section 8,9,10, Arbitration Act, 19449

 Section 13, Arbitration Law, 2016.10

 Section 13(a) (b), Arbitration Law, 2016.11

 Section 13(d), Arbitration Law, 2016.12

 Section 13(h), Arbitration Law, 2016.13

 Article 11, UNCITRAL Model Law.14

!207



iii. Challenging the Arbitrators 
Much difference can be found in the provisions concerning with 
challenging the arbitrators.  In the Arbitration Act 1944, the power to 
remove the arbitrators is entrusted in the Courts. The Court not only has 
the power to remove the arbitrator, on the application of any party, it also 
has the power to replace one. The Court may, on the application of any 
party to a reference, remove an arbitrator or umpire who fails to use all 
reasonable dispatch in entering on and proceeding with the reference and 
making an award or has misconducted himself or the proceeding.  And 15

when a court removes an arbitrator in accordance with this Act, it may 
also appoint one in the place of the one removed according to the 
application of the parties.  16

On the other hand, in the Arbitration Law 2016, as in other parts above, 
many provisions from model law can be found. An arbitrator may be 
challenged only if: (1) circumstances exist that give rise to justifiable 
doubts as to his impartiality or independence, or (2) he does not possess 
qualifications agreed to by the parties.  It is important to be noted that a 17

party may challenge an arbitrator only for reasons of which he becomes 
aware after the appointment has been made.  The procedures for 18

challenging are provided in section 15. The major difference between the 
two laws is noted in this part that in Arbitration Law 2016, the parties 
have the right to challenge the arbitrators first in the tribunal only  and if 19

they are not satisfied with the decision they can continue challenging by 
means of application to the Court  and the tribunal may continue with 20

 Section 11, Arbitration Act, 1944.15

 Section 12, Arbitration Act, 1944.16

 Section 14, Arbitration Law, 2016.17

 Section 14(d), Arbitration Law, 2016.18

 Section 15(b), Arbitration Law, 2016.19

 Section 15(d), Arbitration Law, 2016.20
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the proceeding even if the application is pending in the Court  while in 21

Arbitration Act 1944, the Court only possess such power.  

iv. Place or Venue of Arbitration 
In arbitration agreement, there is much difference between place and 
venue of arbitration. In arbitration, if a place is chosen, the arbitration law 
of such place has to be the governing law of such agreement. The venue 
of arbitration means a host place where the arbitration takes place. Such 
difference is not clearly modified in both 1944 and 2016 Arbitration Laws 
or in the Model Law yet theoretically the former is different from the 
latter. In illustration, if the parties decide to choose Myanmar as the place 
of arbitration and Thailand as the venue, the governing law of such 
tribunal must be Myanmar Arbitration Law although the issue has been 
heard in Thailand.  This point should be included in Arbitration Laws just 
in case the problems concerned may arise.  

v. Applicable Law 
The law that governs the main agreement is often mentioned as the Seat 
Law and also known as substantive law. However, the substantive law 
may not be the procedural law (Lex Arbitri). There was no mention about 
the applicable law of arbitral tribunal in Arbitration Act 1944 which 
seems to indicate that the applicable law must only be according to the 
Law of Myanmar for the disputes in the country. On the other hand, the 
Myanmar Arbitration Law 2016 provided that parties are free to choose 
procedural law of arbitration (Lex Arbitri) and if the parties fail to 
choose, arbitral tribunal may choose the national law of place of 
arbitration as the procedural law of arbitration.  The Arbitration Law 22

2016 also allows the parties to conduct institutional arbitration and in that 
case the rule of arbitration (Lex Mercatoria) shall be according to the 
specified institution . 23

 Section 15(e), Arbitration Law, 2016.21

 Section 22, Arbitration Law, 2016.22

 Section 8, Arbitration Law, 2016.23
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vi. Interim Measures of Arbitral Tribunal 
The power to grant interim measure is necessary in arbitration. In looking 
at provisions for interim measures, such power is granted entirely to the 
courts in Arbitration Act 1944. On the other hand, in Arbitration Law 
2016, the power is entrusted in the Arbitral Tribunal and the role of the 
Court involve merely in enforcing them. In Arbitration Act 1944, the 
interim measure can only be granted by the Court only after the filing of 
the award and only if the court deems that it is necessary.  24

In contrast in the Arbitration Law 2016, the conditions upon when the 
measures shall be provided are mentioned in section 19(a). The arbitral 
tribunal may have power to issue interim orders in the cases for (1) 
security for costs; (2) discovery of documents and interrogatories; (3) 
giving of evidence by affidavit; (4) the preservation, interim custody or 
sale of any property which is part of the subject-matter of the dispute; (5) 
samples to be taken from, or any observation to be made of or experiment 
conducted upon, any property which is or forms part of the subject-matter 
of the dispute; (6) the preservation and interim custody of any evidence 
for the purposes of the proceedings; (7) securing the amount in dispute; 
(8) an interim injunction or any other interim measure.  The tribunal also 25

has power to adopt inquisitorial procedures such as considering 
appropriate or to administer oaths to the parties and witnesses. Such 
measures shall later on be enforced by the Courts.  26

ROLE OF COURT 

i. Interim Measures of Court 
In the Arbitration Act 1944, the power to issue interim orders is vested in 

 Section 18, Arbitration Act, 1944.24

 Section 19(a), Arbitration Law, 2016.25

 Section 31, Arbitration Law, 2016.26
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the Courts rather than in the Tribunals.  The court is vested with the 27

power for preservation, interim custody or sale of subject-matter of the 
dispute, securing the amount of difference in reference; detention or 
preservation or inspection of the subject of the reference or; asking 
questions upon the subject-matter or any premises in the possession of 
any party; authorizing or observing which is necessary for obtaining 
evidence; passing interim injunction or; appointing the receiver; 
appointing guardian of minor or unsound minded person for arbitration.  28

If it is deemed to be necessary, the court shall pass interim orders for the 
above-mentioned situations in its jurisdiction.  29

On the other hand in the Arbitration Law 2016, it is expressly provided 
that no court shall intervene in arbitral proceedings except where so 
provided in this law.  The exceptions are provided in the law that the 30

court shall intervene in Arbitration to preserve evidence, pass an order, 
inspect, preserve and sell the subject-matter of the dispute; entry to 
premises for above purposes if requested by the parties. In doing so, the 
Court needs to pass notice to the other party and have the written 
agreement of that party or pass notice to the arbitral tribunal and have 
permission from arbitral tribunal.  But if the interim award is urgent, the 31

court may pass without delivering the proper notice to the party or the 
arbitral tribunal.  32

ii. Setting Aside 
According to Arbitration Act 1944, the award can be set aside if the 
arbitrator or umpire has misconducted himself or the proceedings or the 

 Section 41(b), Arbitration Act, 1944.27

 THE SECOND SCHEDULE (THE POWER OF COURT), Arbitration Act, 1944.28

 Section 18(2), Arbitration Act, 1944.29

 Section 7, Arbitration Law, 2016.30

 Section 11(c), Arbitration Law, 2016.31

 Section 11(b), Arbitration Law, 2016.32
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award is invalid to perform. Moreover, the Court can set aside an award if 
it has been made after the arbitration was superseded by the court or the 
arbitration proceedings have been invalid because a legal proceeding is 
still ongoing upon the subject matter of the reference.  33

  
On the other hand, the Arbitration Law 2016 provides grounds for setting 
aside domestic arbitral award and foreign arbitral award separately.  The 34

court may set aside the award if a party is incapable to perform in 
accordance with the award or; the arbitration agreement is not valid under 
the law to which the parties are agreed or under the law of the country 
where the award was made or; a party was not given proper notice of the 
appointment of arbitrator or of the arbitral proceeding or; a party was 
unable to present his case during arbitration proceeding or; a dispute does  
fall within the scope of arbitration or; non arbitral or; contrary to national 
interest (public policy) of the Republic of the Union Myanmar.  The 35

grounds for setting aside of the award are the same for both domestic and 
international arbitration. The court shall not accept the request to set aside 
the award if three months have lapsed since the date when the parties 
received the application of the award.  Again, the grounds for setting 36

aside in the Arbitration Law 2016 are similar to the provisions of the 
UNICITRAL Model Law of International Commercial Arbitration.  37

  
It can be seen that grounds for setting aside in The Arbitration Act 1944 
are mostly influenced by the powers of court. On the other hands, setting 
aside in Myanmar Arbitration Law 2016 is based on jurisdictional 
challenges, procedural challenges and challenges based on the merits of 
the award. 

 Section 30, Arbitration Act, 1944.33

 Section 41 and 46, Arbitration Law, 2016.34

 Section 41(a), Arbitration Law, 2016.35

 Section 41(b), Arbitration Law, 2016.36

 Article 34, UNCITRAL Model Law.37
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iii. Appeal 
The provisions for appeal are found in both 1944 Act and 2016 Law. The 
followings are appealable orders under 1944 Act.  An order superseding 38

an arbitration , if such order is on an award stated in the form of a 39

special case; if it is for modifying or correcting an award ; if it is for 40

filing or refusing to file an arbitration agreement , staying or refusing to 41

stay legal proceedings where there is an arbitration agreement , or for 42

setting aside or refusing to set aside an award.  It is important to note 43

that such appealable power as provided under 1944 Act can be applied 
only to the original decree of the court.  

The right to appeal can also be found in the Arbitration Law 2016 that the 
parties may apply to the Court to appeal on the issue of law arising from 
the award. It must essentially be noted that the right to appeal in the 2016 
Arbitration Law is only entitled to the domestic arbitration.  As it 
provides, if it is expressly mentioned in the arbitration agreement that no 
appeal shall be made, the parties cannot enjoy such right.  The Court 44

shall accept the appeal if the decision of the arbitral tribunal of the issue 
in dispute is substantially concerned with the rights of a party or upon the 
parties or if the decision of the arbitral tribunal on the issue in dispute is 
obviously wrong  and while filing appeal, the Court can approve the 45

award, amend the award, return the decision of the arbitral tribunal to 

 Section 39, Arbitration Act, 1944.38

 Section 19, Arbitration Act, 1944.39

 Section 15, Arbitration Act, 1944.40

 Section 20, Arbitration Act, 1944.41

 Section 34, Arbitration Act, 1944.42

 Section 30, Arbitration Act, 1944.43

 Section 42, Arbitration Law, 2016.44

 Section 43(a), Arbitration Law, 2016.45
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review and set aside the whole or part of domestic arbitral award.  46

Appealable orders are separated as the appealable orders of the competent 
court and the appealable orders of the arbitral tribunal.  Second appeal is 47

not permitted in both The Arbitration Act 1944 and Arbitration Law 2016. 
 48

Although the award shall be final and binding and shall not be appealable 
under the UNICITRAL Model Law of International Commercial 
Arbitration, it is found that both Arbitration Act 1944 and Arbitration 
Law 2016 allow parties to appeal on the issues of law against an award.  

iv. Enforcement 
In enforcing the award, after the arbitrator or umpire signed the award 
and notice the parties in writing, parties may request to submit the arbitral 
award to competent court under Arbitration Act 1944.  If the court finds 49

no fault in arbitral award to modify or; to remit or; to reconsider for 
setting aside, the court shall pronounce judgement according to the 
award . The decree is the same as the ordinary decree from the court.  50

If the parties have not claimed for setting aside or the award does not 
meet the grounds for setting aside or appeal even a party claimed, Courts 
shall enforce - interim order of arbitral tribunal, domestic arbitral award, 
and foreign arbitral award under Myanmar Arbitration Law 2016.  51

Whereas Arbitration Act 1944 have not provided for foreign arbitral 
award and not likely to enforce foreign arbitral award in Myanmar, vice 

 Section 43(b), Arbitration Law, 2016.46

 Section 47, Arbitration Law, 2016.47

 Section 42(f), Arbitration Law, 2016.48

 Section 14, Arbitration Act, 1944.49

 Section 15, 16 and 17, Arbitration Act, 1944.50

 Section 31, 40, 45 and 46, Arbitration Law, 2016.51
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versa, foreign country may refuse to enforce arbitral awards in Myanmar. 
The foreign arbitral award can only be enforceable in countries that had 
signed the Geneva Protocol on Arbitration Clauses 1923 or the Geneva 
Convention on the Execution of Foreign Arbitral Awards 1927. However, 
the Arbitration Law 2016 has included provisions for enforcing foreign 
arbitral awards and as Myanmar has become one of the member of the 
New York Convention, arbitral awards made according to Arbitration Law 
2016 are enforceable in all of the member states of New York 
Convention. 

CONCLUSION 
In conclusion, after Myanmar's accession to the New York Convention, 
we can see the concepts of the UNCITRAL model law in the Arbitration 
Law 2016 which is internationalized, recognized and acceptable by many 
states. There are improvements in enforcing foreign arbitral awards, the 
role of courts in arbitration, and in the constitution of arbitral tribunals 
compared to the 1944 Act which is welcomed by countries around the 
world as it provides easier and more effective dispute resolution 
mechanism. Although it has theoretically improved, there have been 
concerns about the actual practice by the Myanmar Courts. The lack of 
experience of the lawyers in Myanmar in arbitration may lead to 
unnecessary delays. In order to solve this problem, there has been training 
events and seminars for the judges in Myanmar to expand their 
knowledge in Arbitration. The Union of Myanmar Federation of 
Chambers of Commerce and Industry (UMFCCI) had formed an 
arbitration committee to look into the formation of a Myanmar 
Arbitration Centre. This committee is conducting the necessary trainings 
and seminars to senior local lawyers and other interested administrative 
personnel, with the assistance of the International Chamber of Commerce 
and other regional and international arbitration institutions.   Despite the 52

needs for reformation, the enactment of the Arbitration Law 2016 is a 

 The Baker McKenzie International Arbitration Yearbook Myanmar (10th Anniversary 52

Edition 2016-2017). 
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great step into further economic reformation of Myanmar which is much 
welcomed by the world. 
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MEDIATION APPLIED TO FAMILY LAW IN SINGAPORE 

Gladys Yeo 
Chua Zhan Teng 

ALSA National Chapter: Singapore 

I. INTRODUCTION  
Wong Meng Meng SC, Ex-President of the Law Society of Singapore, 
asserted that “access to justice…need not be synonymous with access to 
the courts.”  Indeed, it should be the idea that aggrieved citizens should 1

have a chance to seek redress through both formal and informal 
institutions in an efficient manner, on an equal playing field.   2

  
In Singapore, a staggering number of litigants in the family courts are 
unrepresented.  These litigants-in-person are usually unfamiliar with legal 3

procedures and processes. Additionally, a significant proportion are of 
low education and may not even be fluent in English – the working 
language of the courts.  In Singapore, Court Friends may assist litigants-4

 Wong Meng Meng SC, “Access to Justice: A New Approach?” The Singapore Law 1

Gazette (June 2012) <http://www.lawgazette.com.sg/2012-06/436.htm> (accessed 13 
October 2016).

 United Nations Development Programme, Access to Justice Practice Note (20 2

November 2004).

 Ashley Chia, “Justice centre to aid the self-represented”, Today Newspaper (21 June 3

2012) 4. “More than 96% of applicants and more than 99% of respondents for 
maintenance and personal protection orders were unrepresented”. Additionally, defendants 
in 80% of all divorce cases were unrepresented.

 “34- 37 % of males and females with less than Secondary School education divorce 4

within 15 years”. See Zhaki Abdullah, “Education helps couples stay married”, The Straits 
Times (6 October 2015) <http://www.straitstimes.com/singapore/education-helps-couples-
stay-married> (accessed 13 Oct 2015). 
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in-person, but are unable to represent them in proceedings.  Even with the 5

simplification of court processes brought about by the 2014 Family 
Justice Act,  this group remains inherently disadvantaged in the 6

adversarial formal litigation process. 
  
Mediation is a promising tool to address this problem. An informal 
process, mediation is more flexible than litigation and has significantly 
less procedural formalities to comply with.  This makes it a more 7

accessible tool for litigants-in-person. Additionally, mediation reverts 
control back to the parties during the process of dispute resolution. 
Mediation is also much cheaper than formal litigation, making it more 
accessible for low-income families. The divorce process also becomes 
more efficient if parties have come to an agreement. Hence, a greater use 
of mediation would better facilitate access to justice.  
  
In this paper, the use of mediation — particularly mandatory mediation 
— in foreign Family Law forms the tertium comparationis. A study of the 
framework within the People’s Republic of China (China), the United 
Kingdom (UK) and Australia will be done using deep-level comparative 
law. Lastly, this paper will discuss the how we might expand our current 
framework through a legal transplant and the feasibility of doing so 
before concluding that we should indeed carry out these legal reforms.  

I. Comparative Approach 
Family Law operates within the personal sphere of families and would 
hence be strongly shaped by the culture within each jurisdiction. This 
includes philosophies and values that influence society and the legal 

 Chen Siyuan, “An overview of the impending changes in the family justice landscape”, 5

Singaporelawblog (10 August 2014), <http://www.singaporelawblog.sg/blog/article/47> 
(accessed 13 October 2016).

 Family Justice Act 2014 (No. 27 of 2014).6

 Loong Seng Onn, “Ch. 03: Mediation”, SingaporeLaw (30 April 2015) <http://7

www.singaporelaw.sg/sglaw/laws-of-singapore/overview/chapter-3> (accessed 13 October 
2016) (“Singaporelawsg Mediation”).
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institutions. We have hence adopted the deep-level approach chosen of 
regarding law as embedded in culture proposed by Matthias Siems.   8

  
An analysis of China will provide insight on how an Asian jurisdiction 
with a similar culture influenced by Confucianism approaches the idea of 
mediation in Family Law. Coming from the civil law legal family, it 
could offer a counter balance to the approaches of the other two common 
law examples. 
  
As for the UK, it is particularly relevant for our consideration as 
Singapore’s laws largely stemmed from it due to the latter’s earlier status 
as an English colony. We will be examining, in particular, the failure of its 
reforms through the Family Law Act 1996 in elevating the status and 
importance of mediation in divorce proceedings. 
  
Australia was chosen as extensive studies have been done there on the 
effects and viability of mediation in Family Law. Among common law 
jurisdictions, it has been widely regarded as the frontrunner in terms of 
incorporating the use of mediation within their legal framework.  9

II. INDIVIDUAL LEGAL FRAMEWORK  

A. SINGAPORE – SEPARATED LEGAL REGIMES 
Singapore is an extremely heterogenous society. As of 2017, it reported 
that the ethnic composition stood at: 74.3% Chinese, 13.4% Malays, 

 Mathias Siems, Comparative Law (Cambridge University Press, 2014) 98 -105.8

 Countries such as Singapore and Hong Kong often refer to Australia when considering 9

reforms in their approach towards mediation. See, eg, Hong Kong Law Reform 
Committee, The Family Dispute Resolution Process (27 March 2003); Committee for 
Family Justice, Ministry of Law, Recommendations of the Committee for Family Justice 
on the framework of the family justice system (4 July 2014) (Helmed by: Indranee Rajah 
SC, Justice VK Rajah, Justice Andrew Phang).
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9.0% Indians and 3.2% other races.  Further, it has been reported that 10

about 99.6% of all Muslim Singaporeans and ethnic Malays.  This is an 11

important statistic, as the legal regime governing marriages and divorces 
in Singapore is differentiated between Muslim and non-Muslim citizens.  

(1) Civil Marriages – Mandatory Court-based Mediation for divorces 
involving children 

 Civil marriages and divorces in Singapore are governed under 
the Women’s Charter. In these cases, mediation can be classified as 
private or court-based. The former is carried out at specialised mediation 
centres and is on a voluntary basis. Court-based mediation can be 
conducted at the Family Resolution Chambers (“FRC”) and Child 
Focused Resolution Centre (“CFRC”).  Specially trained and appointed 12

Judge-mediators are responsible for the court-based mediation process, 
sometimes accompanied by a trained counsellor if the case is complex 
(co-mediation).  Should the case go to trial, the judge-mediator will not 13

hear the case for fairness’ sake.  14

  
The court can refer divorcing parties for mediation pursuant to s 50(2) of 
the Women’s Charter, but a refusal to attend would not constitute 
contempt of court.  However, for divorcing couples with children under 15

21 years old, counselling and mediation at the CFRC becomes 

 Department of Statistics, Ministry of Trade & Industry, Republic of Singapore, 10

Population Trends 2017 <https://www.singstat.gov.sg/-/media/files/publications/
population/population2017.pdf> (accessed 11 May 2018).

 Leong Wai Kum, Elements of Family Law in Singapore (LexisNexis, 2nd Ed, 2013) 705.11

 Singapore, Family Justice Courts website <https://www.familyjusticecourts.gov.sg/12

Common/Pages/MediationCounselling.aspx> (accessed 13 Oct 2016).

 ibid.13

 ibid.14

 Women’s Charter (Cap 353, 2009 Rev Ed) ss 50(2) & 50(3).15
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mandatory.  The child is involved at the counselling stage only, where 16

his/her interests will be taken into account for the mediation process.  17

Should parties fail to attend, the court can make further orders, order for a 
stay of proceedings or make orders as to costs against the uncooperative 
party.  18

(2) Divorces under Muslim Law – move towards mandatory counselling 
 Divorces under Muslim law is mainly governed under the 
Administration of Muslim Law Act (AMLA) instead.  Here, there has 19

also been a recent trend towards making less confrontational dispute 
resolution mechanisms mandatory. 
  
In 2017, amendments to AMLA were passed to allow the Syariah Courts 
to make it a legal requirement for couples seeking a divorce to first attend 
its flagship Marriage Counselling Programme (MCP).  This would 20

provide the opportunity for parties to first decide on contentious issues in 
the presence of a trained counsellor. Other amendments include the right 
for the Syariah Court to refer parties to further counselling at any other 
stage of divorce proceedings.  Although these provisions have not yet 21

come in force, it is worth noting that the MCP has been made an 
administrative requirement since 2004, and has reportedly ‘saved’ the 
marriages of about 50% of those counselled. Even if the parties do 

  Women’s Charter (n 15) ss 50(3A), 50(3C); Family Justice Courts of the Republic of 16

Singapore, Practice Directions Amendment No. 3 of 2015.

 Family Justice Courts (n 12).17

 Women’s Charter (n 15) ss 50(3D), 50(3E).18

 Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) s 35.19

 Administration of Muslim Law (Amendment) Act (No. 33 of 2017), s 9; Singapore 20

Parliamentary Debates, Official Report (1 Aug 2017) Vol 94 (Assoc Prof Dr Yaacob 
Ibrahim, The Minister for Communications and Information and Minister-in-charge of 
Muslim Affairs).

 Administration of Muslim Law (Amendment) Act (n 20)  s 7; Singapore Parliamentary 21

Debates (Assoc Prof Dr Yaacob Ibrahim) (n 20).
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eventually decide to carry on with the divorce, the counselling stage 
would have provided a platform for a professionally directed discussion, 
thereby increasing the chances for parties to come to a mutually-agreed 
arrangements which would lead to less acrimonious divorces.  
  
Where children are involved, the Court might appoint Child-
representatives under these new changes as well to represent the interests 
of the child.   22

B. THE UK APPROACH — A FAILED REFORM AND 
WITHDRAWAL FROM COMPULSORY INFORMATIONAL 
SESSIONS ON MEDIATION 

The UK embarked on an ambitious reform with the Family Law Act 
1996  (“UK FLA”), which provides for a scheme of “no-fault” 23

divorce.  Under part II of the UK FLA,  parties must attend 24 25

informational sessions on mediation when commencing divorce 
proceedings.  Mediation itself was non-compulsory but greatly 26

encouraged. This framework was initially tried out in phases (the “Pilot 
Project”).    27

  
However, the Pilot Project showed that the move was unpopular and 

 Administration of Muslim Law (Amendment) Act (n 20) s 37. 22

 Family Law Act 1996 (c 27) (UK).23

 British Broadcasting Corporation, “‘No-fault’ divorce to be scrapped” (16 Jan 2001) 24

<http://news.bbc.co.uk/2/hi/uk_news/politics/1120846.stm> (accessed 13 Oct 2016).

 ibid (n 23) s 3.25

 ibid s 3(1)(b).26

 4000 people were involved in the study carried out. See Jens Scherpe and Bevan 27

Marten, “Mediation in England and Wales” in Klaus J. Hopt & Felix Steffek, Mediation: 
Principles and Regulation in Comparative perspective (Oxford University Press, 2012 1st 
ed) ch 6, 412.
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ineffective.  Reasons cited for dissatisfaction range from the 28

professionalism of the mediators to the opposing party’s conduct during 
mediation.  In 2001, Lord Chancellor Irvine announced that the 29

government would not proceed with part II of the UK FLA and invited 
parliament to repeal the relevant sections.  30

  
Currently, section 18 of the Children and Families Act 2014 (“CFA”) 
repeals most of Part II UK FLA.  However, s 18 CFA makes it a general 31

requirement for parties to a divorce case to attend Mediation Information 
Assessment Meetings.  Exceptions to this may be granted in some cases, 32

for example those that involve domestic violence.  33

C. AUSTRALIAN APPROACH — MANDATORY FAMILY 
DISPUTE RESOLUTION FOR PARENTING ORDERS 

For divorce in Australia, mediation is not mandatory. However, the court 
may still make an order for parties to undergo Family Dispute Resolution 
(“FDR”) at any stage of the proceedings for these matters pursuant to s 
13C(1)(b) of the Family Law Act 1975(“Australia FLA”).   34

  
Under s60I Australia FLA, a certificate from an accredited FDR 
practitioner is compulsorily required when applying or varying parenting 

 ibid 412-413. Only 25% of respondents said they were more likely to take up 28

mediation. Of those who went for mediation, only 46% were satisfied with the result.

 ibid.29

 United Kingdom, House of Lords, Parliamentary Debates (16 January 2001), vol 620 at 30

col WA123, <http://www.publications.parliament.uk/pa/ld200001/ldhansrd/vo010116/text/
10116w01.htm#10116w01sbhd7> (accessed 13 October 2016) (Lord Irvine of Lairg).

 Children and Families Act 2014 (c 6) (UK) s 18.31

 ibid.32

 United Kingdom, House of Commons Library, “No Fault Divorce” Briefing Paper, 33

Number 01409, (29 September 2016) (Catherine Fairbairn).

 Family Law Act 1975 (Australia) s 13C(1)(b).34
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orders.  These are orders covering “all aspects of care and welfare 35

arrangements for children”.  FDR refers to services such as mediation 36

that helps parties in a divorce sort out familial disputes.  The court can 37

even decline to hear the case if such a certificate is not presented. Parties, 
however, can seek a waiver under s 60I(9) Australia FLA for exceptional 
cases, such as when the matter is urgent or there is risk of family 
violence.   38

D. MANDATORY MEDIATION (“	”) AND THE CONCEPT 

OF ‘FAMILY MEDIATION’ (“��	”) FOR DIVORCE IN 
CHINA 

In China, participation in mediation must be voluntary. However, there 
seems to be a different approach in Family Law.  
  
Where a husband or a wife seeks divorce, the party can seek mediation at 
“the organisation concerned” or appeal directly to commence divorce 
proceedings in the People’s Court.  Even if parties choose to directly 39

commence divorce proceedings in court, the courts are obliged to first 
conduct mediation pursuant to art 32 Marriage Law of the People’s 
Republic of China (“Marriage Law (China)”) (���������

 ibid s 60I.35

 Legal Services Commission of South Australia website <http://36

www.lawhandbook.sa.gov.au/ch21s08s02s01.php> (accessed 13 Oct 2016).

 Family Relationships Online, An Australian Government Initiative website <http://37

www.familyrelationships.gov.au/services/familylawservices/fdr/pages/default.aspx> 
(accessed 13 Oct 2016).

 Family Law Act 1975 (n 34) s 60I(9). See also, Family Court of Australia website 38

<http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-publications/
publications/getting-ready-for-court/compulsory-family-dispute-resolution-court-
procedures-and-requirements> (accessed 13 Oct 2016).

 Marriage Law of the People’s Republic of China (����������) Art. 32.39
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�).  Here, there is a definitive framework of mandatory mediation for 40

cases of divorce. Articles 32(1) to 32(5) Marriage Law (China) provides 
for when divorce can be granted should mediation fail.  41

  
China also offers ‘family mediation’ (��	), where all family 
members are involved in the mediation process.  This attunes to the 42

concept of not airing one’s ‘dirty laundry’ for all to see, which might 
make matters worse. Outsiders are however, not precluded from 
involvement if it is beneficial.  43

  
This mode of conflict resolution has seen significant success. In 2009, 
47.8% of disputes in family law were solved by mediation at first 
instance; this was up from 43.8% in 2004.  44

III. DEEP-LEVEL COMPARATIVE ANALYSIS 

A. Law as embedded in culture 
From a broader perspective, we can see that there is a general difference 
between the Chinese and the western (UK and Australian) approach 
towards mediation. Singapore, on the other hand, takes a ‘middle-ground’ 
approach, with features from both. This reflects how Singapore as a 
fundamentally Asian society, has been westernised, more so than other 
Asian societies. Despite its heterogenous society, Singapore has even 
managed to come up with its own set of ‘shared values’ which would be 

 ibid.40

 ibid.41

 Knut B. Pissler, “Mediation in China: Threat to the Rule of Law?” in Klaus J. Hopt & 42

Felix Steffek, Mediation: Principles and Regulation in Comparative perspective (Oxford 
University Press, 2012 1st ed) ch 20,  983.

 ibid.43

 ibid 993.44
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important to note for the following discussion.  In particular, the white 45

paper on shared values notes that “Many Confucianism ideals are relevant 
to Singapore” – the ethnic Chinese in particular. While the paper goes on 
to clarify that the government’s intention was not to impose these 
Confucian values and ethics onto non-Chinese Singaporeans, scholars 
have come forward to posit that other religions like Islam is not 
inconsistent with some Confucian values.  
  
Only Singapore and China feature mandatory mediation. However, the 
two differ in terms of the reach of mandatory mediation, with the latter 
having a much wider scope of application. This could be explained by the 
underlying Confucian influences in both countries, which promotes the 
resolution of conflicts by means other than the law.  Confucianism 46

values harmony and views social relationships as governed by moral 
duties (
) instead of hard law (�).  It eschews formal proceedings in 47

favour of informal ones. The concept of losing respectability or ‘face’ (�
�) if one does not abide by the result of mediation encourages 
compliance.  The success of the MCP within the Muslim community 48

might indicate an alignment in these values as well. In particular, the 
strong sense of community shared among all different ethnic groups in 
Singapore might be a contributing factor to their greater reception of 
alternative dispute resolution mechanisms like mediation and counselling. 
  
The UK and Australia, with a western perception on the family construct 
only go so far as to implement compulsory informational sessions on 
mediation. Even so, such a framework has been met with resistance in the 
UK and was even deemed ‘unworkable’ after a review of empirical 

 Singapore, “White Paper on Shared Values”, Cmd 1 of 1991, at [28].45

 Pissler (n 42) 960.46

 ibid.47

 ibid 961.48
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results.  In both countries, however, it is still open for judges to refer 49

parties to mediation at any point of divorce proceedings, although it is 
subject to the voluntary agreement of both parties to a divorce. This is 
also featured in Singapore’s framework for divorce proceedings not 
involving children under 21 years old. 
  
The difference in reception of mandatory mediation (or its informational 
meetings) in Singapore and the UK may be puzzling at first sight, but 
might also be explainable by the differences in culture. The ideology in 
the west, including the UK, focuses predominantly on the rights of an 
individual.  This is in stark contrast with the idea of an individual 50

operating within the sphere of his community and family within the Asian 
legal context.  This, coupled with the high respect given to those of high 51

positions of power (such as  judge-mediators), may allow Singapore to 
more effectively navigate the difficulties with trying to implement an 
expanded scheme of mandatory mediation.   52

IV. EXPANDING SINGAPORE’S LEGAL FRAMEWORK — 
MANDATORY MEDIATION FOR DIVORCE 

To expand our legal framework, legislation can be amended to make 
court-based mediation mandatory for all divorce applications. However, 

 Fairbairn (n 33); British Broadcasting Corporation, “‘No-fault’ divorce to be 49

scrapped” (16 January 2001) <http://news.bbc.co.uk/2/hi/uk_news/politics/1120846.stm> 
(accessed 13 October 2016).

 Peter McDonald, “2. Australian families: Values and Behaviour”, Australian Institute of 50

Family Studies (December 1995) <https://aifs.gov.au/publications/families-and-cultural-
diversity-australia/2-australian-families-values-and-behaviour> (accessed 14 October 
2016). See also Katy Winter, “Family values still rule: A new survey of the Nation’s 
behaviour paints a positive picture of life in modern Britain”, Dailymail (27 March 2013) 
<http://www.dailymail.co.uk/femail/article-2299954/Family-values-rule-A-new-survey-
nations-behaviour-paints-positive-picture-life-modern-Britain.html> (accessed 10 October 
2016).

 Pissler (n 42) 960.51

 Singaporelawsg Mediation (n 7). See also, Jonathan Lock v Jesseline Goh [2008] 2 52

SLR(R), 455 at [28], where then Chan Sek Keong CJ commented on feedback by litigants 
in preferring district judges to act as mediators.
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in recognising that mediation is not suitable for all cases, parties should 
be able to apply for a waiver from this requirement in exceptional cases, 
such as where there is possible violence or abuse. To achieve this, we can 
transplant the relevant parts of Art 32 of Marriage Law (China) for the 
mandatory mediation requirement, and ss 60I(9)(b) and 60I(9)(e) of 
Australia FLA for the waiver requirement.  This reform does not 53

impinge on parties’ right to access the court system but serves merely as 
an additional procedural step in divorce proceedings. Similar opt-out 
clauses might also be considered for the MCP requirement under AMLA.  
  
However, within civil divorces, Singapore should retain its current 
framework regarding family involvement during the mediation process. 
Australia and the UK are moving towards seeing marriage as the union of 
two individuals while in China, the family is seen as a whole – an entire 
unit. This should be seen as two ends of a spectrum – Singapore sits in 
between. However, the signs are that Singapore society is moving 
towards the more western view. The present framework, where only the 
child is involved in the mediation process, should remain as the status 
quo in this aspect.  
  
Within the Muslim law framework, perhaps it might be more beneficial if 
the court is able to engage with the child directly during proceedings 
instead of through a third-party child representative. 

A. Additional benefits of this reform 
This reform shifts the default method of dealing with divorce from 
litigation to mediation. This would greatly reduce the court’s workload; 
instead of having to decide which cases should go for mediation from all 
applications, judges will now only have to deal with applications for 
waiver (which should arguably be less). As courts work more effectively, 
applicants have their cases dealt with more speedily, increasing their 

 Marriage Law of the People’s Republic of China (����������) Art. 32; 53

Family Law Act 1975 ss 60I(9)(b) and 60I(9)(e). The relevant part from the former is “In 
dealing with a divorce case, the People’s Court shall carry out mediation”.
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access to justice. This is in addition to the other benefits listed in part I. 

V. VIABILITY OF LEGAL TRANSPLANT 
As Chen-Wishart rightly pointed out, we should move on from the 
“bipolar ‘yes-no’ debate”  on whether legal transplants are possible, and 54

focus instead on how the transplant will be received in the recipient 
society on the “continuum between rejection and smooth reception”.  55

Factors that affect receptivity of legal transplants include: 

(a) receptivity to the transplant; 
(b) similarity in the formal and informal legal orders; and 
(c) nature of the transplanted law.  56

On these factors, a transplant allowing for a wider application of 
mandatory mediation should tend towards smooth reception on this 
continuum. 

A. Transplant receptivity 
The idea of mediation has gained traction not just in Singapore, but also 
in numerous other jurisdictions such as Hong Kong,  as an effective 57

means of dispute resolution. Empirically, the receptiveness of Singapore 
has proven receptive to mandatory mediation being introduced.  This 58

transplant might be seen as an additional step in the right direction. 

 Mindy Chen-Wishart, “Legal Transplant and Undue Influence: Lost in Translation or a 54

Working Understanding?” (2013) 62 International and Comparative Law Quarterly 1, 3.

 ibid 2-3.55

 ibid.56

 Hong Kong has in 2013 just passed the Mediation Ordinance, Cap 620.57

 Sundaresh Menon, Chief Justice, “A vision for family justice in Singapore”, keynote 58

address at Family Justice Practice Forum (18 Oct 2013), at [11], [<http://
www.supremecourt.gov.sg/docs/default-source/default-document-library/media-room/
family_justice_practice_forum.pdf> (accessed 13 Oct 2016)].
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B. Similarity of formal and informal legal orders 
Singapore and Australia have highly similar formal legal orders. They 
both belong to the common law family and courts operate using the 
common language of English. There is also a significant proportion of 
law students who study in Australia.  
  
Singapore and China have similar informal legal orders. Confucianism 
features in the cultures of both Singapore and China.  It influences not 59

just the workings of law within both countries, it is also seen as the “basis 
of being Chinese”. This, coupled with respect for judge-mediators who 
hold positions of authority, prime mandatory Court-based mediation in 
Singapore for success.  Given the congruence in values towards family 60

matters between Muslim and non-Muslim Singaporeans, the suggested 
transplants would likely fit well under both the civil and Muslim legal 
regimes in Singapore. 

C. Nature of transplant 
The recommended legislative transplant offers a sufficiently wide scope 
for fine-tuning and adjustments for it to suit local needs. For waiver 
applications, Judges have some flexibility to interpret when parties are 
unable to effectively participate in mediation. With specific examples 
(such as cases of family violence or incapacity), the boundaries for 
waiver still remains clear enough. These characteristics of our proposed 
transplant would increase the odds of smooth reception.  61

  
This paper notes Otto Kahn Freund’s assertion that laws governing 
procedure are towards the ‘organic’ end of the spectrum and are most 

 Randall Peerenboom, “Varieties of Rule of Law: An Introduction and Provisional 59

Conclusion” (2003) University of California, Los Angeles, School of Law Research Paper 
No. 03-16, 19; Pissler (n 48) 13.

 Singaporelaw Mediation (n 7).60

 Chen-Wishart (n 54) 25.61
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resistant to transplantation.  However, the suggested legislative changes 62

on mandatory mediation does not seek to allocate power – a main 
consideration for his assertion. 
  
Considering the discussion above, the proposed legislative reform in part 
V should be smoothly received in Singapore. As such, they should be 
implemented, given the increase in accessibility to justice for family law 
users this would bring.  

VI. CONCLUSION 
In reviewing our legal framework, we must remember the demographics 
of the users of our family court system. A significant proportion of those 
seeking divorce may be of low education. Court systems and procedures, 
no matter how simplified, coupled with external aid in the understanding 
of these procedures, may be of limited help still to this group of 
applicants. Mediation, with its informal and fluid structure, coupled with 
specially trained mediators, may allow these applicants to have greater 
accessibility to justice. The comparative study done shows that 
mandatory mediation can indeed be a workable institution within the 
confines of family. Hence, legislative changes should be made, using Art 
32 Marriage Law (China) and sections 60I(9)(b) and 60I(9)(e) Australia 
FLA. The potential for such a legal transplant to succeed is promising and 
this would vastly improve the ability for this group of people to access 
justice.  
  
However, one must keep in mind the different legal framework governing 
Muslims in Singapore as well. Although the suggested changes might fit 
in well with the upcoming changes made to AMLA, it remains difficult to 
see how it would play out in reality. For instance, Muslim men can 

 Otto Kahn-Freund, “On Uses and Misuses of Comparative Law” (1974) 37 Modern 62

Law Review 1, 7.
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divorce his wife in private through the utterance of “Talak”.  This can be 63

uttered up to three times in a marriage, with the possibility of 
reconciliation within the first two times. However, this possibility 
disappears upon the utterance of ‘Talak” a third time by the husband.  64

Further research might have to be done as to the usefulness of 
programmes such as the MCP in helping parties navigate through the 
subsequent court process given that reconciliation is now impossible. 

 Zaccheus & Tai, “Getting Muslim Men to think twice about divorce”, The Straits Times 63

<https://www.straitstimes.com/singapore/getting-muslim-men-to-think-twice-about-
divorce> (accessed 10 May 2018).

 Administration of Muslim Law Act (Cap 3, 2009 Rev Ed), s 97.64
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THE CONFLICT OF ARBITRATION IN CHINA AND TAIWAN 

Joe Cai 

ALSA National Chapter: Taiwan 

1. INTRODUCTION 
Due to the thriving commercial intercourses between Taiwan and China, 
the commercial issues are brought up frequently. The arbitration system 
which is prompt and flexible  seems to be a valuable choice for 1

businessmen. However, besides the jurisdiction problems that many 
researches had worked on it, the problems of the arbitration system 
including the decision of the applicable law. This legal review aims at 
providing the ideas about the confliction of choosing the applicable law 
of arbitration within the two substantively different legal districts.  
  
Although their legal systems are not the same, both Taiwan and China do 
not discuss each other's arbitration matters within the framework of 
"foreign arbitration." Instead, they formulate different norms to apply 
arbitration between the two sides of the Taiwan straits. The reason for this 
is that the vague definition of political relationship between the two sides 
of the Strait since 1949 (Taiwan and Mainland China included). China 
does not politically or legally regard Taiwan as an independent country or 
region in the field of international law. On the other hand, Taiwan 
inherited the ROC which law legally believes that Taiwan is part of 
China, however, Taiwan still has no clear definition of its own 
international position politically . Although both of them legally regard 2

Taiwan and Mainland China is the same country. Taiwan and China still 

 Lee Tsung De, “The Feature of The Commercial Dispute of Cross Strait Commerce, and 1

The Prevention and Solution of It” [2003] 4-5.

 It is become a more complicated issue in Taiwan, two major political party hold different 2

opinion to the relations between China and Taiwan, one of them believe Taiwan is a 
country, but another believe it part of China. As a result, although Taiwan has its own 
people, territory, and government, it cannot be called as an independent country or only a 
province in China.
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develop different ways  to deal with cross strait arbitration issue. 3

  
Taiwan legislate “The Regulation for Governing the Relations between 
the People of the Taiwan Area and the People of the Mainland China 
Area”  to deal with cross strait of the law. The legal source of the cross 4

strait arbitration could be found in chapter 3 “civil issue”. According to 
the Regulation, the principle of picking the applicable law for China 
related arbitration is mostly operated according to the Principles of 
private international law. As a result, the selection problems of applicable 
law of China related arbitration is the same as what in foreign arbitration 
if there are no particular fixed rules. This article tried to explain 
applicable law problems by studying that of foreign arbitration. On the 
other hand, because of the political matters China tend to apply their law 
to Taiwan related arbitration. However their government changes his 
attitudes to the adoption of Taiwan law in arbitrations from time to time.  
  
In this article, we first explain each of the legal sources that deal with 
cross strait problems of Taiwan and China. After that, we will have 
introduction to the principles of the selection of applicable law and the 
theory of interregional conflict of laws.  Then we will focus on the three 5

parts of China related arbitration applicable law problem. Because the 
regulation about Taiwan related arbitration issue in China changes from 
time to time, so we just take a glance on that. In chapter 3, we are trying 
to bring up some thought about the conflicts of one-china principle and 
the principle of autonomy of private law which are commonly regard as 
the essence of civil law. The last paragraph is our conclusion. 

 It is mostly the same as foreign arbitration. Wu Wei Hua, ‘Applicable Law for Foreign 3

Arbitration’(2014) No.99, P.3.

 The Regulation for Governing the Relations between the People of the Taiwan Area and 4

the People of the Mainland China Area [1992]. We note it as “the regulation” for brief.

 It is often applied in different region in a country or united that don’t share the same 5

legal system. There is more than one kind of theory interregional conflict rules, for 
example, it is state authority to legislate for interstate legal conflict in the USA, state 
governments might conclude interstate treaty without interfere the fundamental rules. 
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2.1 CROSS STRAIT CIVIL LEGAL RELATIONSHIP 
When it goes to the civil legal relationship between Taiwan and China, 
we have to leave about the support or oppose unification first. It is better 
that we look into the perspective of law. That is, what is the fundamental 
of the regulation. In the view of the different jurisdiction and different 
mode that we mentioned about in paragraph 1, Taiwan and China 
legislate under the frame of “one-China principle”.  Firstly, we are going 
to talk about Taiwan side. According to the general legislative explanation 
of “The Regulation for Governing the Relations between the People of 
the Taiwan Area and the People of the Mainland China Area”, ROC 
regard Mainland China as part of its territory, Taiwan and Mainland 
China are two districts under different legal systems. In this case, the 
scholar  noted that “the regulation” solve the conflicts of law by using the 6

theory of interregional conflict of laws. By using the conflict theory, the 
arbitration institutions are able to select the application of the law from 
Taiwan or China. The regulation was legislated in 1992 due to the 
settlement of Taiwan and China. Paragraph 3 of the regulation is about 
civil law issues and it can be divided into 2 parts. First part of it is from 
article 41 to 62 which is the exact part of theory of interregional conflict 
of laws. For example, according to the Regulation article 41 section 1 
“Civil matters between the people of Taiwan region and the Mainland 
China region, applying Taiwan’s law if there are no particular fixed 
rules.” The article holds that the “Taiwan’s law” is not only the 
substantive law but the generalized law of private international law. In 
other words, when an cross strait issue which jurisdiction belongs to 
Taiwan, the selection of applicable law is according to Taiwan’s principle 
of private international law by applying this article. This section is also 
the principle norm for China related civil issues, we can tell by “if there 
are no particular fixed rules” and the following articles. Article 63 to 
article 74 of the Regulation is the second part, and it is the substantive 
rules for common civil issues. 
  

 Kuei-Hsin Wu, ‘Study of the Legal System concerning the Taiwan-China and China-6

Taiwan Interrelationship’(2004) , para 2.
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On the side of China, the government legislate no “conflict rules” to pick 
the applicable law when confronting with Taiwan related arbitration. 
Instead, it seems that they ignore the fact that Taiwan belongs to different 
legal region and applying substantive law or legal interpretation for 
particular or historical events. According to the 1991 the seventh National 
People’s Congress approved Supreme Court’s report of the fourth 
conference points out that “To deal with Taiwan related cases, every 
department should devote to carry out national laws, policies, and the 
legal interpretation made by the Supreme Court.” It shows out that China 
government treats peoples of Taiwan as citizens of China and applying 
China law to their businesses. 
  
The following of the article is going to discuss the applicable law 
problems within the scope of events with cross strait factors.  In other 7

words, we don’t discuss the events with any “foreign factors”.  

2.2 THE APPLICABLE LAW OF FOREIGN ARBITRATION IN 
TAIWAN  

In this part, first we’d like to have a discussion about the legal base of 
arbitration which acts as one of dispute resolution mechanisms such as 
litigation. That means, we will look into the regulation to the arbitration 
“process” (the lex arbitri) itself but the legal basis for substantive award. 
For example, in the case Société OCPC v. Wilhelm Diefenbacher KG and 
Société OCPC v. Wilhelm Godfried DiefenbacherSecond  . In this case, 8

appellee Diefenbacher grainted Belgium company Société OCPC several 

 As for Taiwan, according to article 41 section 1, 2, and 3 of “The Regulation” it states 7

that people and land are the standard to distinguish China related issues from national 
issues. And according article 2 of the Regulation, it gives clear definition of the land and 
people. That is, Mainland China region are the territories excluding Taiwan, Penghu, and 
those actually controlled by Taiwan government. And whether the people belong to China 
or Taiwan is based on their census. If people or land involve in China factors, the case is 
China related one. On the other hand, China, which makes a generalized definition, if any 
of the subject, object, content, or fact of the event relates to Taiwan, it is called Taiwan 
related issue.

 OCPC v. Wilhelm Diefenbacher KG and OCPC v. Diefenbacher, Cour d'Appel, Paris, 8

June 18, 1974, 1975 REV. ARB. 179 and note by Robert at 189.
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authorities of patents. In their arbitrational agreement instructed that 
International Chamber of Commerce (ICC) was the arbitration institute. 
And they made an agreement that they will apply Belgium law as their 
substantive applicable law (The lex causae). In this case, the appeal court 
made a judgment that although parties choose Belgium substantive law as 
their lex causae, however the lex arbitri in the arbitration shouldn’t have 
to be Belgium law as well. The parties instruct ICC as the arbitration 
institute and the ICC had a France arbitrator to make arbitration judge. It 
seems that the parties imply France law as their lex causae. In this 
example, we can tell that the lex arbitri should be acknowledge 
independently. Second, we’d like to look into the law that how would a 
substantive arbitration award be made. It directly relates to the result that 
a case is judged. Third, is the arbitration agreement that we brought on to 
discuss it independently.  

 2.2.1 Applicable law of arbitration process 
The word arbitration process mentioned here is a collective noun which 
including several part of topic from the beginning of the arbitration to the 
end of it. Such as the qualification, election, duty, authority and avoidance 
of the arbitrator, the organization of the arbitration court, the process to 
the arbitration judgment, the decision for the arbitration locality, the 
relatively document delivery and so on . Besides, arbitration process 9

issues including the proof effect, relevance between the proof and the 
factum probandum and the competency of the evidence. In other words, 
arbitration process is about every step arbitrators or the arbitration court 
takes procedurally before the judge has been made. The purpose of the 
applicable law according to the arbitration process is to make sure it been 
followed on the course of the arbitration and make a fare judge for the 
solid fact eventually. And it is rules for arbitration system, all the 
members in the arbitration court, both parties, and others relatively (the 

 Wu Wei Hua, ‘Applicable Law for Foreign Arbitration’(2014) No.99, P.20.9
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proxy, witness and appraiser).  10

2.2.1.1 The principle of autonomy of the will  
The principle of autonomy of the will is the fundamental of Taiwan civil 
code. . In the premise that the regulations are not interfered, people can 11

get their rights and obligations based on their will. In other words, people 
can enter into contract and dispose their property freely. People have the 
ability to create their civil legal relationship including how to run the 
arbitration process. Because arbitration system belongs to the field of 
civil law, and the principle of autonomy of the will were certainly apply 
to it. On the other hand, according to article 16 of Taiwan Constitution 
law (ROC Constitution) that “people have the right to petition, appeal, 
and litigation” according to most of Taiwanese scholars believe, people 
have to right to dispose and choose the litigation process including 
arbitration. That is, parties have the right to decide the beginning or the 
end of the arbitration. Additionally, parties have the right to decide the 
scope of the litigation subject. Basing on what we said above, we can 
come to two conclusions: first is that the parties can enter into an 
arbitration agreement to decide whether applying arbitration as their 
resolve dispute system. The parties can make an agreement about how 
their resolving process will go on. In the situation that the arbitration 
process under different legal system are not the same, selecting their 
applicable law of arbitration process (lex arbitri) is the right to decide 
their own resolving process. 
  
Selecting the applicable law for the arbitration process is the right 
according to the principle of autonomy of the will, and that should be put 
in the first place for choosing the lex arbitri. Only in the condition that 

 However, it is inappropriate for the concept of the arbitration process to over-expanded. 10

For example, judicial supervision and interference should be categorized into the scope of 
judicial authority, because it is assistant through public power to just the procedural defect 
and fulfill the result from the arbitration. If not doing so, it will violate the authority of the 
judicial.

Wang Ze Jian, General Principle of Civil Code (2014, first published 1982) 268.11
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the parties were unengaged should turn to the application of the 
arbitration law. According to article 19 of Taiwan arbitration law “If the 
process of arbitration was not meet an agreement by the parties the 
regulation of this law should be applied, the arbitration court can apply 
the civil procedure law or others appropriate regulation if this law don’t 
have fixed rule”. 

2.2.1.2 The applicable law when unengaged 
In this case, there are two different ways to deal with the conflict of the 
application of law. One is adapting the law of the land where the 
arbitration took place. The other way is adapting the law which the 
arbitration authority decides. The legal basis of this way is according to 
article 19 of the UNCITRAL Model Law. This review believes that when 
it comes to the condition of Recognition and Enforcement of the award, 
the first way should be taken. Without this situation, the second way 
should be taken as a principle to deal with the unengaged matter.  

2.2.2 APPLICABLE LAW OF SUBSTANTIVE ARBITRATION 
AWARD 

Applicable law of Substantive Arbitration Award, just as the applicable 
law of arbitration process the principle of autonomy of the will should be 
considered firstly. According to Taiwan Supreme Court, 2009, the 396th 
judgment. “Basing on the principle of autonomy of private law, we had 
built the order of self-resolving system of private law. The parties’ 
agreements for arbitration that based on good faith should constrain the 
arbitration institution. According to the article 19 of the contract, “If the 
dispute happens, applying the UK law in Hong Kong jurisdiction.” The 
contract had been admitted by the basic Court. The contract expressed 
that not only the case will turn to arbitration when dispute happens, but 
also selected the UK law as their applicable law for substantive 
arbitration award, and Hong Kong will have the jurisdiction.” The 
judgment shows that, if the parties enter an agreement of the applicable 
law of substantive award, the arbitration institute or the court should 
follow their wills. The principle is fully adopted on foreign arbitration 

!239



around the world. However, if the applicable law that the parties stroke to 
disobey the public order and fine custom, they will not be admitted by the 
institution or the Courts. Considering the differences between regions 
such as business environments or habits, this article believes that the 
parties can exclude the application of the law and give arbitration 
institution the authority to judge by equality and good faith. 
  
As far as we concerned, the “principle of the most important factors 
involved”  can be applied to select the applicable law. With this 12

principle, that related to the case should be considered fully. The 
arbitrators have the authority to exclude the law that is unjust, and choose 
the suitable law that base on the particular factors of the case. 

2.2.3 THE APPLICABLE LAW OF ARBITRATION AGREEMENT 
The arbitration agreement is independent of the principal contract signed 
for the purpose of reaching commercial transactions, and it is agreed in 
advance that the arbitration will be submitted based on disputes that may 
arise in the future of the main contract. The purpose of the “controversy 
of the main contract” is usually to prevent disputes from entering the 
litigation process directly, causing greater loss of labor time and costs for 
both parties. 
  
According to Article 3 of the Arbitration Law, 

 “If the parties have an arbitration clause, the validity of the 
clause shall be determined independently. The fact that the contract is not 
established, invalid or has been revoked, discharged or terminated does 
not affect the validity of the arbitration clause.” 
   
This clause shows the independence of the arbitration agreement 
(between the principal contract). Therefore, the arbitration agreement 

 Lin Yi Shan,’ The Application of Principle of the Most Important Factors in 12

International Private Law Involved’(1999) No.48, 20-21. 
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should have its independent the applicable law. 

2.2.4 THE NATURE OF ARBITRATION AGREEMENTS  
The nature of arbitration agreements has always been debated by the 
academic community. However, the general comment  still believes that 13

the nature of arbitration is impossible to separate from the nature of the 
private law contract. It also recognizes that it is not only the legal act of 
the private law contract, but also the general requirements for establishing 
the private law contract as the parties, meanings, and targets of the cross-
strait generalization. The most important one is based on the unanimous 
expression of the meaning of the parties.  
  
Although in the foreign-related arbitration, the first principle of the 
arbitration agreement is the principle of the autonomy of private law and 
the principle of freedom of contract, however, China-related arbitration 
involves the one-China principle (the Republic of China Law adopted by 
Taiwan also holds that mainland China also adopts its own laws). The 
People's Relations Ordinance on both sides of the Taiwan Strait also uses 
the one-China principle as its legislative purpose. Therefore, according to 
Article 48 of the Cross-Strait Ordinance, it is not the principle of self-
determination is used as the principle. Although it is contrary to the 
conflicting rules, it is used to maintain the stability of the application of 
the law. It is not the principle of the parties to exclude the application of 
the "domestic law" as the priority principle. According to Article 48 of 
The Regulation, this article is related to the "debt contract," whether there 
is an arbitration agreement that does not include the legal relationship of 
the entity's debt as the subject, this article adopts an affirmative opinion.  
  
This article thinks that we can refer to Article 20 of the foreign-related 
civil law. The law also does not provide any other procedural contract. In 
accordance with the rules set forth in Article 48 of the “The Regulation”, 
the contracting area law of the arbitration contract shall be the applicable 
law, not the principle of the parties’ autonomy. When there is no 

 Chu Lian Kon.13
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agreement between the parties, the applicable law shall be executed by 
the contract. When the place of performance is not known, the agreement 
or the place of arbitration shall prevail. However, this document considers 
that the place of performance of the arbitration agreement is usually the 
place for delivery of arbitration. 

2.3 THE APPLICABLE LAW OF FOREIGN ARBITRATION IN 
CHINA  

Under the existing legal conflicts between the two sides of the strait, does 
China's application of laws concerning civil cases involving Taiwan or 
economic and trade contracts allow the parties to use the law of Taiwan’s 
choice as a governing law to apply the laws of Taiwan? China’s theory 
and practice have remained ambiguous . For example, Article 5 of the 14

"Provisions of the state Council Concerning the Encouragement of 
Investment by Compatriots From Taiwan" said With respect to the 
various types of enterprises established with investments by investors 
from Taiwan - enterprises with the capital wholly owned by investors 
from Taiwan, equity and contractual joint ventures (here in after referred 
to as "enterprises with investments by compatriots from Taiwan"), they 
shall all be operated in accordance with these Provisions; in addition to 
this, they may also enjoy the corresponding preferential treatment as 
enjoyed by enterprises with foreign investments with reference to the 
relevant provisions in foreign-related economic laws, decrees and 
regulations of the state. With respect to the other forms of investment 
made by investors from Taiwan on China's mainland, and with respect to 
those investors from Taiwan who have not set up business offices on the 
mainland, but have dividends, interest, rental, royalties and other incomes 
that come from China's mainland, in addition to the application of these 
Provisions, reference shall be made to the relevant foreign-related 
economic law, decrees and regulations.” From this Regulation, we can see 
that the State Council regards Taiwanese business enterprises as foreign 

 Kuei-Hsin Wu, ‘Study of the Legal System concerning the Taiwan-China and China-14

Taiwan Interrelationship’(2004) , para 4 and Zao Chun Lan, ‘ The Fact and the way of 
Taiwan Relations Matters Dispute With Arbitration’ (2011) No.4, 130.
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businesses and enjoys foreign economic laws and regulations. 

In accordance with Article 5 of the Detailed Rules for the Implementation 
of the Law of the People’s Republic of China on the Protection of 
Investments of Taiwan Compatriots, adopted by the 8th National People’s 
Congress Standing Committee in 1994:” Investments of Taiwan 
compatriots shall be governed by the Law of the People's Republic of 
China on the Protection of Investments of Taiwan Compatriots and these 
Implementing Rules; in case of whatever is not stipulated in the Law of 
the People's Republic of China on the Protection of Investments of 
Taiwan Compatriots and these Implementing Rules, reference shall be 
made to relevant foreign-related economic laws and administrative 
regulations of the State.”  
  
The above are the regulations concerning Taiwanese investors investing 
in China. However, in other cases, such as when a Taiwanese company 
and a Chinese company have a commercial dispute, since the Taiwanese 
company does not belong to a Taiwanese company investing in land, it is 
not within the scope of the above-mentioned laws, or even it necessary to 
enforce the application of the mainland law or Taiwan law when 
conducting general trading or civil and commercial contracts? 
  
According to the work report adopted by the Supreme People’s Court at 
the 4th meeting of the 7th National People’s Congress in 1991, it should 
be considered that Taiwanese are not foreign or foreigners, and therefore 
are not “foreign civil relations” and no relevant regulations apply. As a 
symbol of a country’s sovereignty, in the absence of recognition of the 
existence of the Republic of China, the direct application of Taiwan’s 
laws may directly recognize Taiwan as a political entity. According to a 
logical logic, both parties agree that the use of Taiwan’s law as a 
governing law is ineffective and invalid. Cases involving Hong Kong and 
Macao may directly introduce non-continental law as the applicable law, 
and if Taiwan law is adopted as the governing law, it may be worse. 
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In practice, when China's judicial authorities tried to hear cases involving 
Taiwan, there were even "as far as possible applicable to mainland laws, 
and as little as possible applicable (Hong Kong and Macao) Taiwan laws. 
If there are cases that are completely unsuitable for the application of 
mainland laws, they will not accept the tacit agreement." China's handling 
of Taiwan-related cases did not use the “interregional conflict theory” 
way to resolve disputes. Therefore, some argue that in the case of 
arbitration in China’s jurisdiction and the parties did not agree to the 
applicable law, the applicable law could not point to the application of the 
Taiwan law. 
  

3 ANALYSIS 
According to what we mention above, this article is going to offer some 
views. That is the conflicts between the principles of One-China and the 
principle of autonomy of the will. Not only the China government 
legislate Taiwan related laws that under one-China principle. 
“Regulations Governing the Relations between the People of the Taiwan 
Area and the People of the Mainland China Area ”, the legal source that 
dealing with China related matters, acquiring the exact principle too. 
However, even the fundamental of the law is the same, their actions are 
different. Taiwan applies the theory of interregional conflict of laws for 
the selection of the applicable law. The result of applying the Regulation 
is appointing one of Taiwan or China’s laws for application. For example, 
the applicable law of arbitration agreements. The article 48 of the 
Regulation appoints that the place where the contracts were entered 
should be put in the first place for choosing the applicable law, instead of 
applying the autonomy of the will. It is more convenient, foreseeable to 
deal with the conflicts of law between two sides of the straits. 
Additionally, such regulations act under the political principle that both 
Taiwan and China legally accept.  
  
However, the principle of autonomy of the will is not considered primary 
to solve such civil problems. Is it appropriate enough to give up the 
principle of the arbitrations, we doubt that. Let us don't forget the 
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arbitration system, especially in the field of commercial ones, is basing 
on the will of how the parties wish to settle the disputes. In addition, the 
commercial habit and the environment have lots of differences between 
two sides, giving the parties chances negotiating their way out, or 
acquiring the equitable referee perhaps will be the better way for the 
problems of applicable matters. It is the exact opinion for China in this 
article. China takes Taiwan’s people and land as its own people and 
territories. The ignorance of the fact of the two legal districts brings even 
larger damage to the autonomy of the will, and the principle of quality 
and reciprocity. Research  shows that only 11.8% of Taiwanese 15

businessmen who confronted the dispute will select China arbitration 
system as their solution system. 40.3% of them searching for 
negotiations, 24.7% applying for a judge by Court, and the rest of them 
are relying on some kinds of relationship for solution. We can tell from 
the data that the Taiwanese Businessmen are infrequent to turn to the 
arbitration system for help. Perhaps it is the “discrimination” that China 
applying for arbitration makes those businessmen find it unsuitable for 
their cases. China should let go their political opinion sometimes and 
think of different legal district matters practically. Respecting the 
autonomy of the will, and the principle of quality and reciprocity shall let 
the arbitration system accept more broadly.  

4. CONCLUSION 
Cross straits arbitration matters should be considered as the foreign ones, 
that is, either Taiwan or China get the jurisdiction of the case. We should 
think about the applicable law problems only when the jurisdiction 
belongings are clear. Most of this is about the applicable law in the case 
that the jurisdiction belongs to Taiwan. Taiwan government legislate 
“Regulations Governing the Relations between the People of the Taiwan 
Area and the People of the Mainland China Area ” as the legal source of 
those matters. The article 41 of the Regulation points out that Taiwan’s 

 Zao Chun Lan, ‘ The Fact and the way of Taiwan Relations Matters Dispute With 15

Arbitration’ (2011) No.4. 

!245



law is applied when confronted with the China related disputes, this 
article believes that the application should be considered more generally 
Not only the substantive law that constrains the duty and obligation of the 
parties, but the private international law. In that case, it is more flexible 
for the arbitration institution to select the applicable law. Under Taiwan’s 
jurisdiction, this article discusses three different levels applicable law 
selecting problems. First is the applicable law for the arbitration process, 
another is the applicable law for the substantive arbitration award, and the 
other is applicable law for the arbitration agreements. Because this article 
believe that the arbitration system should consider autonomy of the will 
as its fundamental principles in any case, so the will of the parties of the 
selection of the applicable law should be considered in priority. However, 
it is not the same in practice. When the parties are unengaged, there are 
different ways for three levels to pick the applicable law according to the 
private law principles.  

As for the condition that the arbitration jurisdiction belongs to China, this 
article does not reach a further discussion. Because of the fact that China 
does not regard Taiwan as an independent legal district, China 
government points out that all departments should devote to carry out 
national laws, policies, and the legal interpretation made by the Supreme 
Court in National People’s Congress approved Supreme Court’s report. It 
seems that it is impossible to point to acquire Taiwan law by the use of 
China principles of conflicts of laws when the parties are unengaged. 
However, some of their regulations still treat Taiwanese business as 
foreign investors and use their own countries’ law. The possibility that the 
parties exclude China’s law and apply Taiwan’s law still remains flurry. 
How to make the arbitration to deal with the more frequently commercial 
issues due to the thriving commercial intercourses between Taiwan and 
China? This article suggested that both of the two sides ignore their 
political issue first, and protect the right of people more practically. 

!246



ARBITRABILITY OF CONSUMER DISPUTES IN THAILAND 

Nantanat Thawilanusorn, 
Vanchai Chaichuchanapai 

ALSA National Chapter: Thailand 

I. INTRODUCTION 
This article presents the indefinite restriction or prohibition of 
arbitrability of consumer disputes in Thailand. Arbitrability of disputes 
relates to the concept of party autonomy in arbitration, where contractual 
parties decide what kinds of disputes that have arisen or will arise in the 
future are to be submitted to arbitration. Nonetheless, such autonomy may 
be restricted or prohibited by states. 

The general principle of private autonomy, which can be found in various 
legal jurisdictions, means a private person’s self-determination in 
creating his or her legal relations, within the legal order, without external 
interference from anyone including the State . This autonomy gives rise 1

to another principle in private law, which is the freedom of contract. This 
freedom is conferred on individuals in deciding who is the counterparty 
to an agreement, what is the content governing the parties’ rights and 
obligations and what is a method of dispute settlement. This principle of 
freedom of contract also applies to an arbitration agreement whereby 
parties agree on which disputes arising between them will be settled 
through arbitration. This party autonomy lies at the heart of arbitration . 2

Arbitrability defines the boundaries of the right of the parties to go to 
arbitration . Non-arbitrability of disputes can invalidate an arbitration 3

 Zhaohua Meng, ‘Party Autonomy, Private Autonomy, and Freedom of Contract’ (2014) 1

10 Canadian Social Science 212 <www.cscanada.net/index.php/css/article/download/
5155/pdf_171> accessed 17 January 2018.

 Steingruber AM, Consent in International Arbitration (Oxford University Press 2012), 2

12.

 ibid 40.3
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agreement. As a result, the jurisdiction of the arbitral tribunal cannot be 
established. Moreover, non-arbitrability of disputes can affect recognition 
of an arbitration agreement and enforcement of an arbitral award. 
According to Article 2 (1) of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York, 1958) (the “New 
York Convention), arbitration agreements shall be recognized unless it is 
incapable of settlement by arbitration. Furthermore, Article 5(2)(a) of the 
New York Convention lays down two grounds for the competent court of 
a country where recognition and enforcement of an arbitral award is 
sought to refuse such recognition and enforcement, one of which is when 
the subject matter of the dispute is not capable of settlement by 
arbitration under the law of that country. 

It shall be noted that the autonomy of parties in deciding what kind of 
disputes to be arbitrated is not beyond limitation. States, with the aim to 
protect the legitimate interests of the public, limit such freedom by 
passing laws to intervene the issue of arbitrability. Such laws include that 
relating to consumer protection. The relationship between a goods or 
service provider and a consumer is usually subject to special legal 
supervision. Special law comes into play in the relationship since the 
beginning of a contract drafting. The rationale behind special legal 
supervision is that the consumer, a natural person who acts for purposes 
outside of trade, business or profession, is perceived to be at a 
disadvantaged position vis-à-vis the goods or service provider due to the 
less bargaining power. As a result, special laws seek to protect the 
vulnerable consumer. An example of special legal provisions protecting 
the legitimate interests of the consumer is one which concerns fair 
contract terms concluded by both parties.  

An example of how arbitrability of consumer disputes is limited by 
State’s policy can be observed from the EU Unfair Terms in Consumer 
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Contracts Directive . According to the EU Directive, Article 3(1) states 4

that:  

 “a contractual term which has not been individually negotiated 
shall be regarded as unfair if, contrary to the requirement of good faith, it 
causes a significant imbalance in the parties' rights and obligations 
arising under the contract, to the detriment of the consumer.” Article 3(2) 
states that “a term shall always be regarded as not individually negotiated 
where it has been drafted in advance and the consumer has therefore not 
been able to influence the substance of the term, particularly in the 
context of a pre-formulated standard contract.”  

Furthermore, Article 3(3) refers to the Annex which indicates contractual 
terms that may be regarded as unfair. One of the unfair terms is a term 
having the object or effect to:  

 exclud[e] or hinder the consumer’s right to take legal action or 
exercise any other legal remedy, particularly by requiring the consumer 
to take disputes exclusively to arbitration not covered by legal provisions, 
unduly restricting the evidence available to him or imposing on him a 
burden of proof which, according to the applicable law, should lie with 
another party to the contract.  

It follows that pre-dispute arbitration clauses that are drafted as standard 
forms and thus not individually negotiated are regarded as unfair and the 
disputes arising therefrom are non-arbitrable. 

II. ARBITRABILITY OF CONSUMER DISPUTES IN 
THAILAND 

In this section, the indefinite Thai legal provisions to the question of 
arbitrability of consumer disputes and its restriction or prohibition in 
Thailand will be examined. It shall be noted that the relevant legislations 

 The Unfair Terms in Consumer Contracts Directive 93/13/EEC [5 April 1993] OJ 4

L95/29.
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with regard to this topic are the Arbitration Act, B.E. 2545 (2002), the 
Civil Procedure Code, B.E. 2477 (1934), the Consumer Protection Act, 
B.E. 2522 (1979) and the Unfair Contract Terms Act, B.E. 2540 (1997). 
According to Section 14 of the Arbitration Act, when one party under an 
arbitration agreement files a lawsuit, the competent court shall strike out 
the case so that the parties can refer to arbitration, provided that an 
arbitration agreement is not void, inoperative or incapable of being 
performed. This legislation does not explicitly prohibit any specific 
disputes from being arbitrated, although a ground to render an arbitration 
agreement to be void includes non-arbitrability of disputes. Also, in 
Section 210 of the Civil Procedure Code , it is stated only that in a case 5

pending before the Court of First Instance the parties may submit the 
dispute, in reference to all or some issues, to arbitrators, if the agreement 
is not contrary to law. Still, the Code does not expressly restrict the 
parties from submitting certain disputes to arbitration. For that, one shall 
examine specific laws on this matter. The Consumer Protection Act is 
divided into several parts, one of which concerns “Consumer Protection 
in Contracts”. Under this part, the Act stipulates that in the operation of a 
contract-controlled business, contracts which business operators make 
with consumers must not contain contract terms unfair to consumers. 
More specifically, a contract-controlled business shall have contractual 
terms as provided by the Committee on Contracts. The terms shall 
expressly inform the consumers of their rights and obligations and 
information relating to the products, shall not restrict or exclude 
substantial liability of the business operator unreasonably and shall 
compensate the consumers appropriately when there is a breach. A 
business that is considered as a contract-controlled business includes one 
which uses standard forms and where the operators have more bargaining 
power than the consumers. An issue arises whether the phrase “to restrict 
or exclude substantial liability of the business operator unreasonably” 
encompasses mandatory arbitration clause in a standard form contract 
whereby the consumers are left with two choices; to take it or leave it. If 
so, consumer disputes may not be arbitrable. Furthermore, according to 

 Civil Procedure Code, B.E. 2477 (1934) (Thailand).5
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Section 4 of the Unfair Contract Terms Act , a contractual term in a 6

standard form contract which gives an unreasonably excessive advantage 
over the other party is an unfair contract term and shall be enforceable 
only insofar as it is fair and reasonable. The Act lays down some 
guidelines to determine whether there is an unreasonable advantage over 
the other party. The guidelines include terms relating to restriction or 
exclusion of liability and unjustifiable termination of contracts. 
Furthermore, the Act also lays down factors that the courts shall take into 
account when determining enforceability of contractual terms to the 
extent that they are fair and reasonable. Those factors are, among others, 
bargaining power, good faith, expertise, time and place of conclusion and 
performance of a contract and onerous burden on a party compared with 
the other party. The same question arises with regard to the term 
“restriction or exclusion of liability” whether it includes mandatory 
arbitration clause. In one Thai Supreme Court decision No. 1958/2548 , 7

the Court ruled that a contractual term in a standard form contract which 
obligated the parties to refer their disputes to arbitration before resorting 
to courts is enforceable and not contrary to Thai laws. In this case, the 
claimant had argued before another court that the employment contract 
between the claimant, who is an individual, and the respondent, who is a 
juristic person, was a standard form contract which contained onerous 
burden on the claimant. The claimant argued that contractual terms in the 
contract should be void and unenforceable under the Unfair Contract 
Terms Act. However, the Supreme Court ruled that the arbitration clause 
in the employment contract, which states that the parties shall refer their 
disputes to arbitration, is applicable. The Supreme Court did not, 
however, render an explanation to the nature of a standard form contract 
that obligates the parties to dissolve their disputes to arbitration whether 
such contractual clause is unfair or fair under the Unfair Contract Terms 
Act. The Supreme Court did not make a judgment on arbitrability of 
disputes when one of the parties, due to his bargaining power, has no 

 Unfair Contract Terms Act, B.E. 2540 (1997) (Thailand).6

 Supreme Court decision No. 1958/2548 (Thailand). 7
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choice but to agree to the mandatory arbitration clause. From various 
legislations and the Supreme Court decision, it is observed that there is no 
express restriction or prohibition of arbitrability of consumer disputes 
which arise from a standard form contract, where bargaining power plays 
a considerable role in negotiating the contractual terms, in Thailand. To 
analyze whether this trend in Thailand should or should not be upheld, 
one shall consider other approaches adopted in other jurisdictions. 

III. COMPARATIVE APPROACHES IN OTHER 
JURISDICTIONS 

i. Bulgaria 
Since January of 2017, Bulgaria had amendments and supplements to its 
Code of Civil Procedure, International Commercial Arbitration Act and 
the Consumer Protection Act.  8

The new amendments provide additional consumer protection from 
mandatory arbitration, as it proposes that consumer disputes are non-
arbitrable.  In addition, arbitration clauses for consumer contracts would 9

be void, unless they are in accordance with the Consumer Protection 
Act.  The new amendments also go as far as to fine arbitrators who 10

render an award, which is ex lege deemed void, in a non-arbitrable 
dispute.  11

 Hristova V, ‘Changes in the Arbitration Law: Greater Certainty for Consumers Comes 8

with Greater Control over Arbitration in Bulgaria’ (Kluwer Arbitration Blog June 26, 
2017) <http://arbitrationblog.kluwerarbitration.com/2017/06/26/arbitral-women/> 
accessed 15 January 2018.

 ibid. 9

 ibid. 10

 ibid. 11
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The amendments were aimed to increase protection for consumers, which 
guarantees consumer protection from arbitration clauses not subjected to 
negotiation in standard contracts and general terms.   12

ii. United States of America 
Though the current consumer protection regime in the United States still 
allows for pre-dispute mandatory arbitration for consumer contracts, there 
has been an ongoing trend to increase protection for consumers against it. 

In the executive branch, the Consumer Financial Protection Bureau has 
shown indications that it would propose rules which would take away the 
ability of consumer financial companies from drafting arbitration clauses 
that prevent class action lawsuits.  They noted the unfairness of such 13

clauses, in light of companies using them to ‘sidestep courts and avoid 
accountability and wrong doing.’  14

On the other hand, in the legislative branch, there exist both current 
legislation prohibiting pre-dispute mandatory consumer dispute 
arbitration and efforts by the House and Senate to further increase 
protection for consumers.     

Currently, Dodd–Frank Wall Street Reform and Consumer Protection Act 
(Dodd-Frank) explicitly rejects pre-dispute mandatory arbitration in 
residential mortgage loan contracts  and allows the Securities and 15

Exchange Commission to establish rules that restrict mandatory 

 ibid. 12

 ‘CFPB Considers Proposal to Ban Arbitration Clauses That Allow Companies to Avoid 13

Accountability to Their Customers’ (Consumer Financial Protection Bureau, 7 October 
2015). <www.consumerfinance.gov/about-us/newsroom/cfpb-considers-proposal-to-ban-
arbitration-clauses-that-allow-companies-to-avoid-accountability-to-their-customers/> 
accessed 20 January 2018. 

 ibid.14

 Title 15 of United States Code § 1639c(e)(1) (United States of America).15
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arbitration clause usage for the benefit of the public interest or for 
protecting investors.  16

Efforts of the House and Senate to further increase the protection for 
consumers have been seen through the introduction of bills,  such as the 17

companion House and Senate versions of the Arbitration Fairness Act 
introduced by  Representative Henry Johnson and Senator Al Franken, 
which has the basic idea to prevent the use of pre–dispute arbitration 
agreements for all employment, consumer, antitrust, or civil rights 
disputes.  18

iii. Underlying implications of mandatory arbitration clauses 
Often in consumer contracts, consumers are met with terms and contracts 
on a ‘take it or leave it’ basis.  This also includes clauses for settlement 19

of disputes. If such clauses were to be an arbitration clause, there could 
be problems.  As in contrast to normal arbitration proceedings, where 20

parties are on a level playing field and the disputes deal with a substantial 
amount, consumer disputes normally deal with parties that are not equal 
and the amount at stake individually are small.  In addition, there is no 21

 15 U.S.C. (n 15) § 80b–5(f).16

 Robinson B, ‘Consumer Protection, Hijacking and The Concepcion Cases’ [2015] 17

Journal of Consumer & Commercial Law 7, 13 <https://papers.ssrn.com/sol3/Papers.cfm?
abstract_id=2438959> accessed 20 January 2018.

 Barnes LG, ‘How Mandatory Arbitration Agreements and Class Action Waivers 18

Undermine Consumer Rights and Why We Need Congress to Act’ (2015) 9 Harvard Law 
& Policy Review, 336, 353 <http://harvardlpr.com/wp-content/uploads/
2015/07/9.2_2_Barnes.pdf> accessed 15 January 2018.

 ibid.19

 Hofmann D and Köster P, “Chapter 1: The Arbitration Agreement and Arbitrability, 20

Consumers in Arbitration - From a Swiss Perspective” [2016] Austrian Yearbook on 
International Arbitration, 6.

 ibid.21
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real need for flexibility in consumer disputes and confidentiality is not an 
advantage.  22

In practice, mandatory arbitration clauses in consumer contracts are used 
by companies for immunity against laws protecting consumers.  Due to 23

various advantages in arbitration, it is likely that companies would 
receive more favorable results, as compared to court proceedings. 
Mandatory arbitration clauses would usually bar consumers from 
fundamental protections such as the public awareness generated by an 
open trial,  which is taken away due to confidentiality in arbitration.  In 24 25

addition, even if, in the event, it is deemed that a company engaged in 
unlawful conducts, as the arbitration proceeding has no precedential 
weight and the public not knowing,  the company would escape both 26

public perception and pressures to change its behaviors.  27

Another protection that would be forgone is the assurance of a lack of 
bias afforded to litigants by a judge in the judicial system.  Such 28

 ibid.22

 Italian Colors, 133 S. Ct. at 2313 (Kagan, J., dissenting).23

 Aschen N, ‘Tearing Down The Wall Protecting Mandatory Arbitration: A Critical 24

Evaluation of Mandatory Arbitration Clauses in Consumer Contracts’ (2016) 71 Dispute 
Resolution Journal 63; ‘Arbitration Study Report to Congress, Pursuant to Dodd–Frank 
Wall Street Reform and Consumer Protection Act § 1028(a)’ (March 2015) <https://
files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf> 
accessed 12 February 2018. 

 Barnes LG, “How Mandatory Arbitration Agreements and Class Action Waivers 25

Undermine Consumer Rights and Why We Need Congress to Act” (2015) 9 Harvard Law 
& Policy Review 338 <http://harvardlpr.com/wp-content/uploads/
2015/07/9.2_2_Barnes.pdf> accessed 15 January 2018. 

 Gilles M, “The Demise of Deterrence: Mandatory Arbitration and the ‘Litigation 26

Reform’ Movement” [2015] in Forced Arbitration and the Fate of the 7th Amendment, 
Pound Civil Justice Institute 17, 337 <www.poundinstitute.org/sites/default/files/
2014PoundReport.pdf> accessed 20 January 2018. 

 N (n 22) 64.27

 ibid. 28
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protection protects against the possibility of repeat-player bias that could 
be exhibited by arbitrators, who are part of mandatory arbitration 
proceedings.  It is reasonable to assume that companies would appoint 29

arbitrators who would issue favorable awards and decisions for them.  30

The repetitive use of arbitrators in practice by companies could also 
create a quid pro quo future financial relationship between the companies 
and arbitrators.  In addition, many companies further abuse consumer 31

dispute arbitration with an establishment of ‘pocket arbitrations’ that 
renders awards predominantly in their favors.  32

In addition, mandatory arbitration clauses could be used to prevent class 
action, especially as could be seen in the United States.  These 33

mandatory arbitration clauses are coupled with class waiver provisions 
that are used as a powerful tool to circumvent class action lawsuits.  As a 34

result, the high cost of resolving disputes through arbitration individually, 
coupled with the relatively low recovery that would be granted if the 

 ibid. 29

 ibid. 30

 Hushka DJ, ‘How Nice to See You Again: The Repetitive Use of Arbitrators and the 31

Risk of Evident Partiality’ (2013) 5 Yearbook on Arbitration and Mediation 325, 337 
<https://elibrary.law.psu.edu/cgi/viewcontent.cgi?
article=1099&context=arbitrationlawreview> accessed 5 February 2018. 

 Hristova V, ‘Changes in the Arbitration Law: Greater Certainty for Consumers Comes 32

with Greater Control over Arbitration in Bulgaria’ (Kluwer Arbitration Blog, 26 June 
2017) <http://arbitrationblog.kluwerarbitration.com/2017/06/26/arbitral-women/> 
accessed 15 January 2018. 

 M (n 26).33

 Barnes LG, ‘How Mandatory Arbitration Agreements and Class Action Waivers 34

Undermine Consumer Rights and Why We Need Congress to Act’ (2015) 9 Harvard Law 
& Policy Review 335, 336 <http://harvardlpr.com/wp-content/uploads/
2015/07/9.2_2_Barnes.pdf> accessed 15 January 2018. 
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consumer claims were to be a success, would discourage consumers from 
seeking remedies altogether.  35

Furthermore, statistics show few that though many consumers are 
covered by mandatory arbitration clauses, only a few choose to pursue 
their individual claims through arbitration which implies that mandatory 
arbitration could be used to deny consumers a forum to resolve their 
disputes or an effective mechanism to assert their rights.  36

IV. CONCLUSION 
As could be seen from the analysis, mandatory arbitration clauses could 
impose various problems to Thailand with regards to consumer 
protection. To address such concerns, Thailand may impose special 
regulations to provide more appropriate protection to the consumers in 
Thailand. However, it would be necessary to balance between the value 
of party autonomy in arbitration and the protection of consumers.  

 Cordray R, ‘Prepared Remarks of CFPB Director Richard Cordray at the Arbitration 35

Field Hearing’ (Consumer Financial Protection Bureau, 10 March 2015) 
<www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-cfpb-director-
richard-cordray-at-the-arbitration-field-hearing/> accessed 5 January 2018.

 Aschen N, “Tearing Down The Wall Protecting Mandatory Arbitration: A Critical 36

Evaluation of Mandatory Arbitration Clauses in Consumer Contracts’ (2016) 71 Dispute 
Resolution Journal 63” (2016) 71 Dispute Resolution Journal 64; Sternlight J, “Mandatory 
Binding Arbitration Clauses Prevent Consumers from Presenting Procedurally Difficult 
Claims” (2012) 42 SouthWestern Law Review 87, 98-99 <http://scholars.law.unlv.edu/cgi/
viewcontent.cgi?article=1769&context=facpub> accessed 15 February 2018. 

!257



THE APPLICATION OF BASIC PRINCIPLES OF LAW OF THE 
SOCIALIST REPUBLIC OF VIETNAM AS A GROUND FOR 
NON-RECOGNITION OF FOREIGN ARBITRAL AWARDS 

Pham Van Hung 
Phan Khanh Ha 

ALSA National Chapter: Vietnam 

1. INTRODUCTION 
To incorporate the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 1958 (hereinafter the “New York Convention”) 
in domestic law after ratifying it on September 12, 1995, the Vietnamese 
National Assembly issued the Ordinance on Recognition and 
Enforcement of Foreign Arbitral Awards 1995, which was subsequently 
replaced by the Civil Procedure Code (hereinafter CPC) 2004,  and then 1

by the CPC 2015.  Article 459, previously Article 370 in CPC 2004, 2

which sets out the grounds on which a court shall not recognize or 
enforce a foreign arbitral award is a transposition of Article V of New 
York Convention. However, instead of using “public policy”, this article 
refers to “basic principles of law of the Socialist Republic of Vietnam” as 
a ground for non-recognition and non-enforcement of foreign awards. 

For a long time, because no further legislative guidance regarding the 
interpretation of this provision has been issued, the courts have complete 
discretion in determining the scope of this matter and this leads to a broad 
array of outcomes. Therefore, the phrase “violating basic principles of 
law of the Socialist Republic of Vietnam” has become “one of the bases 
Vietnam courts most commonly cite as the reason for declining to 

 Civil Procedure Code, No.24/2004/QH11 (June 15, 2004).1

 Civil Procedure Code, No. 92/2015/QH13 (November 25, 2015). 2
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recognize a foreign arbitration award”.  With regard to this, this article 3

will dig deeper into some aspects of the term. 

2. LEGAL BASIS 

2.1. Legislation  
Pursuant to Article V.2.b of New York Convention, an arbitral award may 
be refused to be recognized and enforced if “the recognition or 
enforcement of the award would be contrary to the public policy of that 
country”.   

The relevant provision is stated in Article 459.2.b of the CPC 2015.  This 4

provision uses the term “basic principles of law of the Socialist Republic 
of Vietnam” instead of “public policy”. Before CPC 2015, Article 16.2.b 
of the 1995 Ordinance and Article 370.2.b of CPC 2004 also used this 
term. 

Looking at the Vietnamese law system, the term “basic principles of law 
of the Socialist Republic of Vietnam” is also used consistently in many 
other current codes such as Civil Code 2015 (Article 670) , Commercial 5

 Fred Burke, The 2015 Report of the Investment and Trade Working Group (Vietnam 3

Business Forum, 2015) p.1.

 Article 459 Case for non-recognition 4

2. Foreign arbitral awards shall also not be recognized and permitted for enforcement in 
Vietnam if the Vietnamese courts deem that: 
b. The recognition and enforcement in Vietnam of foreign arbitrator’s award are contrary 
to basic principles of law of the Socialist Republic of Vietnam.

 Article 670 Non- application of foreign laws 5

1. The foreign law, notwithstanding being referred to, shall not apply in any of the 
following cases: 
a) The consequences of its application are not inconsistent with the basic principles of the 
law of the Socialist Republic of Vietnam.

!259



Code 2005 (Article 5.2) , Law on Investment 2014 (Article 4.4) , 6 7

Maritime Code 2015 (Article 5.3) , Law on Commercial Arbitration 8

(Article 14.3).  As we can see, the phrase “basic principles of law of the 9

Socialist Republic of Vietnam” represents a deviation from the 
international consensus in using the term “public policy”. 

However, there is no further official guidance on applying this term in the 
context of the refusal to recognize a foreign arbitral award. Therefore, the 
term has been interpreted and applied arbitrarily by many Vietnamese 
courts. Accordingly, there are two main approaches of the courts as 
follows:  

The first approach is that any breach of Vietnamese law, including 
primary legislation and delegated legislation, could be construed as being 
against the basic principles of Vietnamese law. In other words, even 
minor inconsistencies with regulatory provisions can be held as violations 
of the fundamental principles of Vietnamese law, leading to refusal of 
recognition and enforcement of foreign arbitral awards.  

 Article 5 Application of treaties, foreign laws and international commercial 6

practices 
2. Parties to commercial transactions involving foreign elements may agree to apply 
foreign laws or international commercial practices if such foreign laws or international 
commercial practices are not contrary to the basic principles of the Vietnamese law.

 Article 4 Application of the Law on Investment, relevant laws and treaties 7

4. For a contract to which at least one party is a foreign investor or an economic 
organization prescribed in Clause 1, Article 23 of this Law, parties may agree in the 
contract on the application of foreign laws or international investment practices, provided 
such agreement is not contrary to Vietnam’s law.

 Article 5 Negotiating rights in contracts 8

3. If stipulated by this Code or agreed upon by parties in contracts, foreign laws may be 
applied in Vietnam with respect to contractual relations pertaining to marine operations 
provided that such laws are not inconsistent with basic principles of Vietnamese laws.

 Article 14 Applicable laws for dispute settlement. 9

3. When the Vietnamese law or law selected by the parties contains no specific provisions 
concerning the dispute, the arbitration council may apply international practices for 
settling the dispute, provided such application or consequence of such application does 
not contravene the basic principles of Vietnamese law.
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In Energo - Novus v. Vinatex (1998), the court found that the Russian 
arbitration tribunal’s refusal to admit a notarized document submitted by 
the Vietnamese defendant contradicted a Vietnamese government decree 
supporting the validity of notarized documents and refused to recognize 
the foreign tribunal’s award on that basis.  In another case, Tyco Services 10

Singapore v. Leighton Contractors Vietnam (2003), the request for 
recognition and enforcement of the award was refused due to the failure 
of the Singaporean party to register as a “foreign contractor” in Vietnam, 
which was required by a Vietnamese ministerial circular. Such failure was 
held to constitute a violation of the fundamental principles of Vietnamese 
law and the benefits of the State.  11

The second way of interpretation of the phrase is that only a breach of 
primary legislation – most notably the Civil Code and the Commercial 
Law, is inconsistent with basic principles of Vietnamese law.  

In Toepfer v. Sao Mai (2011), the Supreme Court held that the failure of 
the awarded party to mitigate its loss constituted a breach of the principle 
of goodwill set out in Article 6 of the Civil Code.  The court also held that 
the UK arbitration tribunal’s award of liquidated damages was contrary to 
the Civil Code’s provisions regarding actual damages and consideration 
of fault for civil liability and, therefore, contrary to the “compliance with 
law” principle set out in Article 11 of the Civil Code.  In Ecom v. Dong 12

Quang (2015), the Appellate Court in Ho Chi Minh City refused to 
enforce the arbitral award granted by International Cotton Association 
(ICA) because of two grounds: (i) the representative of Ecom has no 
capacity to sign the arbitration agreement in accordance with Article 

 Energo - Novus Co (Russia) v Vietnam Textile Corporation (Vinatext) [2000], Case No.10

58, Decision of the Appellate Court of the Supreme People’s Court of Vietnam in Hanoi.

 Typo Services Singapore Pte Ltd v. Leighton Contractors (Vietnam) Ltd [2003], 11

Decision No.02/PTDS, Decision of the Appellate Court of the Supreme People’s Court of 
Vietnam in Ho Chi Minh City.

 Toepfer v. Sao Mai [2011], Decision of the Appellate Court of the Supreme People’s 12

Court of Vietnam in Hanoi.
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370.1.a of CPC 2004; (ii) the ICA arbitration tribunal had failed to duly 
notify the Vietnamese defendant of the proceeding pursuant to Article 
370.1.c of CPC 2004.  13

2.2. THE INTERPRETATION OF THE SUPREME PEOPLE’S 
COURT 

To take a more restrictive approach towards award enforcement, the 
Supreme People’s Court issued Resolution No 01/2014/NQ-HDTP 
providing guidelines for the Law on Commercial Arbitration. This 
resolution gives more details for judges to clarify the definition of the 
phrase. 

Pursuant to Article 14.2 of Resolution No 01/2014/NQ-HDTP: “the 
arbitral award is contrary to the basic principles of the law of Vietnam” 
means that the award violates basic principles on conduct, whose effects 
are most overriding in respect of the development and implementation of 
Vietnamese law”. 

Resolution No 01/2014/NQ-HDTP also adds two criteria: (i) the award 
has any content which is contrary to one or more basic principles of 
Vietnamese law that were not respected by the Tribunal in making the 
award; (ii) the award seriously violates the interests of the government 
and/or violates the legitimate rights and interests of third party or parties. 
Only when the arbitral award meets these two criteria, the court may 
vacate that award based on the violation of basic principles of Vietnamese 
laws.  

3. ANALYSIS  
3.1. Two characters of the phrase “basic principles of law of 

the Socialist Republic of Vietnam” 
From the definition given in the Resolution, “basic principles of law of 
the Socialist Republic of Vietnam” has two characters: 

Ecom Agroindustrial Corp. Ltd v Dong Quang Spinning Corporation [2014], Decision 13

of the Appellate Court in Hochiminh City No.31/2014/QDPT-KDTM.
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Firstly, these principles are fundamental and hold a critical position in 
Vietnamese law system.  

However, there are no legal documents or guidance that lists the name of 
these principles. Actually, in each law of Vietnam, a number of 
“fundamental/ basic principles” are listed in a provision or in a chapter/ 
subchapter. For examples, Article 3 of Civil Code 2015 provides five (05) 
principles of civil law; Article 5 of Law on Commercial Arbitration 2010 
sets up five (05) principles for dispute resolution by arbitration; or 
Chapter II of CPC 2015, Chapter II of Commercial Code 2005. 

Resolution No 01/2014/NQ-HDTP gives two examples of applying this 
ground into specific situations. The first example refers the principles of 
freedom and free will to reach an agreement in commercial activities as 
provided in Article 11 of the Commercial Law and Article 3 of the Civil 
Code; the other applies a principle prescribed in Clause 2 Article 4 of 
Law on Commercial Arbitration. It seems that the opinion of the Supreme 
People’s Court is that “basic principles of law” is the collection of the 
principles prescribed in substantive law (such as civil law, commercial 
law) or procedural law (such as civil procedure law, law on commercial 
arbitration). 

However, many scholars in Vietnam have the opposing view about this 
interpretation of Supreme Court: “Some codes such as the Civil Code, the 
Penal Code, the Commercial Law ... have some general principles, but 
with the specific characters, they can only be applied exclusively to that 
Code. The "fundamental principles of Vietnamese law" cannot be found 
by adding the specific basic principles set out in each of code together.”  14

 Dang Hoang Oanh, ‘The outstanding issues in recognition and enforcement of foreign 14

arbitral awards in Vietnam: From the view of TYCO case’ (Moj, 18 November 2008) 
<http://www.moj.gov.vn/qt/tintuc/Pages/thong-tin-khac.aspx?ItemID=919> accessed 16 
February 2018.
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In our opinion, some principles are enshrined in most of the codes such as 
the principle of freedom and free will to reach an agreement (Article 11 
of the Commercial Law, Article 3 of the Civil Code…), the principle of 
agreement that is not contrary to law and social ethics (Article 11 of the 
Commercial Law, Article 3 of the Civil Code, Article 5 of CPC), the 
principle of equality in rights and obligations between parties (Article 8 
CPC, Article 4 Law on Commercial Arbitration). Therefore, these 
principles have an effect on the formulation of regulations in substantive 
law branch or procedural law branch. In contrast, it is noted that not all 
the principles listed in the chapter titled "The basic principles" is also 
considered as a basic principle, because some of them are not universal or 
general and only used to apply in a particular situation. For example, 
Article 585 of Civil Code 2015, which includes the principle of 
compensation for damage, is only applied for civil relations regulated 
under Vietnam Civil Code, so it is not a basic principle of law. 

Secondly, the objects under the protection of Article 459.2.b are the 
interests of the government and/or the legitimate rights and interests of a 
third party or parties. 

National interest is neither defined in any Vietnamese legal document nor 
legal opinions. In fact, this term, as a political terminology, is interpreted 
as a national goal which the nation pursues to ensure its survival and 
development, including maintaining national sovereignty; protecting 
unity and territorial integrity; stabilizing political regime; ensuring 
security and safety for the people; preserving national cultural identity; 
ensuring the conditions for national economic and social development.  15

 Prof. PhD. Phung Huu Phu, Assoc. Prof. Sc.D. Nguyen Van Dang, Assoc. Prof. PhD. 15

Nguyen Viet Thong, ‘The interpretation of terminology in the Document of 12th National 
Congress of the Communist Party of Vietnam’, (National Political Publishing House, 26 
December 2016) 
<https://www.nxbctqg.org.vn/index.php?
option=com_content&view=article&id=7089:2016-12-07-03-24-47&catid=192:thut-ng-
trong-vn-kin-i-hi-i-biu-tqxii&Itemid=700> accessed 7th March 2018. 
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The third person mentioned above is not the person with related rights 
and obligations set out in the CPC. In arbitration proceedings, there is no 
person involved in legal proceedings who has related rights and 
obligations. Only the subjects of the arbitration agreement are the litigant 
in the arbitration. Therefore, in the case where a person has a related right 
or obligation but he or she does not have an arbitration agreement, his / 
her rights and obligations shall not be settled by the arbitrator. 

The third person can be: (i) the international organizations or social 
organizations such as organizations involving community health, 
environmental protection, consumer's interests; (ii) a State (except 
Vietnam) which has rights and interests affected by the arbitral award, 
usually in the investment disputes resolved by ad hoc arbitration; (iii) 
natural person or legal person who does not involve in that dispute but 
has rights and interests violated by the arbitral award. 

The approach of the Supreme People’s Court suggests a wider defense, 
more closely based on domestic rather than international standards. While 
“public policy” in many countries such as United States, Australia, 
Switzerland refers to State’s most basic notions of morality and justice, 
the phrase “the basic principles of law of the Socialist Republic of 
Vietnam” includes not only justice and social ethics but also many other 
principles. Besides, because of the purpose of the protection of the 
national interests, the term has a political aspect, which may seriously 
undermine the Convention’s utility. 

3.2. The cases that shall apply Article 459.2.b 
The following are the cases which should be regarded as violating “basic 
principles of law of Socialist Republic of Vietnam”: 

First, the arbitral award violates seriously the basic principles prescribed 
in both substantive law and procedural law. These principles include the 
principle of freedom and free will to reach an agreement, the principle of 
equality in rights and obligations between parties, the principle of fair 
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trial, and the principle of independence, objectivity and impartiality of the 
arbitrators. 

Second, either the clause of the contract or the foreign arbitral award that 
recognizes the settlement agreement between the parties infringes the 
rights and interests of an individual who neither participates in the dispute 
nor relates to the dispute. 

Third, in contracts or agreements between parties, there are provisions 
violating either social ethics or prohibitive regulations.  

Article 123 of the Civil Code 2015 gives a definition of social ethics: 
“Social ethics are common standards of conduct among people in social 
life, which are recognized and respected by the community.” This article 
also provides: “Prohibitory provisions of law mean the provisions of law 
which do not permit subjects to perform certain acts”. The prohibitory 
provisions can be expressed in the term “prohibit/ ban” or not to do or 
must do. However, it is noted that violating administrative formalities is 
not violating the prohibitory provisions. 
  
For instance, the agreement between parties has a provision about sex 
trade or prostitution but the arbitrators still address the dispute with rights 
and obligations regulated in the agreement. In this situation, the 
agreement is null and void according to Civil Code (or Commercial 
Code) because of violating social ethics. 
  
Another example is that the agreement is a drug dealing contract or the 
purpose of the agreement is for money laundering or for unfair 
competitive practices. Because these clauses violate the prohibitory 
provisions which are enshrined in Criminal Code 2015 or Law on 
Competition 2005, the courts shall refuse to recognize the arbitral award.  

Fourth, the arbitral agreement between the two parties in the contract 
infringes independence and sovereignty territorial integrity of Vietnam 
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but the tribunal issuing the award still recognizes that agreement. The 
way that Vietnamese court protects national sovereignty is similar to that 
of India, Brazil and Russia. 

The principle of protecting national sovereignty, unity and territorial 
integrity is enshrined in Article 11  of the Constitution 2013 and has an 16

important impact on the formulation of the Vietnamese law system. In 
addition, in this situation, the behavior of the parties and/or the arbitrators 
violates the interest of Vietnam. Therefore, the court shall apply Article 
459.2.b to refuse for recognition of the foreign arbitral award.  

For example, although the agreement or contract between parties could 
provide financial support for terrorist organizations or organizations 
against Vietnam, the arbitral decision still recognizes the agreement or 
contract.   

Fifth, the implementation of the foreign arbitral award will either harm 
the relationships between Vietnam and other countries or violate 
international commitments of Vietnam. 

4. CONCLUSION 
Article 459.2.b was meant to reflect Article V.2(b) of the New York 
Convention, which allows refusal when the recognition or enforcement of 
an award is contrary to the public policy of the country. However, the 
ground for refusal based on “fundamental principles of Vietnamese law” 
proves to be a big hindrance for recognition and enforcement of foreign 
arbitral awards in Vietnam since there is no clear definition of 
“fundamental principles of Vietnamese law”, which lead to the 
inconsistency in applying the Article by different courts in Vietnam. 

 Article 11.  16

1. The Vietnamese Fatherland is sacred and inviolable.  
2. All acts against the independence, sovereignty, unity and territorial integrity against the 
course of building and defense of the Fatherland, must be strictly punished.

!267



Even though the People's Supreme Court has made some efforts to 
interpret the phrase by putting forward Resolution No.01/2014/NQ-
HDTP, the definition is still too abstract and remains vague. Therefore, 
the authors propose that the Supreme People’s Court of Vietnam should 
promulgate the list of basic principles of law of Vietnam, concurrently 
publish precedents about this matter to improve the certainty and 
efficiency of the recognition and enforcement of foreign arbitral awards 
in Vietnam. 
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INTERNATIONAL ARBITRATION IN AUSTRALIA: 
RATIONALISING THE CREEP OF JUDICIALISATION 

ALONGSIDE COMMERCIAL NECESSITY 

Adrian Vincent  1

ABSTRACT 
This paper discusses the growing concern of judicialisation alongside the 
varying criticisms attached to international commercial arbitration in 
Australia. The author will argue that despite the trajectory of increased 
legalism, costs and formality— this will not dispense with the strong 
position that international arbitration bears in international commerce and 
the prudence of addressing the intervening inefficiencies rather than 
resorting to traditional litigation. 

I. INTRODUCTION 
In the ebb and flow of institutional international commercial arbitration 
(“ICA”), Australia is dwarfed by the likes of its French, Singaporean and 
Chinese counterparts. Despite a series of legislative implementation and 
amendments designed to heighten Australia’s appeal as a seat for 
arbitration over the past decade, Australia has not traditionally been 
perceived as a favourable destination for ICA  despite our comparatively 2

efficient legal system and strong common law traditions. 

Arguably, the culprit is two-fold. Firstly, to use the words of Justin 
Gleeson SC, Australian barrister and Chartered Institute of Arbitration 

 Undergraduate (Bachelor of Law (Honours)/ Bachelor of Philosophy) The University of 1

Notre Dame Australia 2017. The author acknowledges Svetlana German, B.Sc/ LLB 
(UNSW), LLM (Columbia), Lecturer at the University of Notre Dame Australia, for her 
assistance in this paper.

 James Whittaker et al, The International Arbitration Review (Law Business Research 2

Ltd, 8th ed, 2017) 41-43 <http:// www.corrs.com.au/assets/thinking/downloads/iar-
australia-aug-2017.pdf>.
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fellow, Australia suffers from the “tyranny of physical distance”  3

inhibiting it to be a key player in the Asia-Pacific and beyond, but 
secondly, and more importantly for our discussion, Australia bears a 
stigma of judicialisation where lines are blurred between arbitration and 
litigation whereby legalism, formality and exorbitant costs overstep their 
bounds in what should be an ‘alternative’ dispute resolution avenue. This 
is a vexing concern not only for Australia and it’s arbitral appeal in 
international commerce but also for the erosion of arbitration as a viable 
means in the international setting altogether. 

The central thesis of this paper is to rationalise this judicialisation in 
Australia by reflecting on the commercial necessity of international 
arbitration against it’s generally displeasing trajectory. In doing so the 
paper will balance the unique advantages to arbitration against the 
immediate setbacks that judicialisation conveys. This paper is in two 
parts. Part II will provide a sweeping overview of judicialisation and why 
it can be damaging to the allure of arbitration drawing on Australia’s 
position in this regard. Part III will then account to the persisting need for 
arbitration despite the stigma of judicialisation and comment on best 
practices geared to address the concerns.  

II. JUDICIALISATION: A NECESSARY EVIL? 
The stretch of institutional arbitral bodies are underwritten by objectives 
which promote and facilitate the efficient resolution of commercial 
disputes (domestically and internationally) with overarching aims of 
delivering expediency, neutrality of process, enforceability of outcome 
and commercial privacy to parties in dispute.  This theory of ICA has 4

been the lodestone of explanatory memorandums and arbitral agreements 

 Emma Ryan, ‘Dynamic developments’ to impact Aus international arbitration’ 26 July 3

2017 LawyersWeekly <https:// www.lawyersweekly.com.au/wig-chamber/21562-
dynamic-developments-to-impact-aus-international-arbitration>.

 Australian Disputes Centre, Arbitration: Overview (2015) Australian Disputes Centre 4

<https:// www.disputescentre.com.au/arbitration/>; Australian Centre for International 
Commercial Arbitration, Introduction (2016) Australian Centre for International 
Commercial Arbitration <https://acica.org.au/>.
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affirming international arbitration’s place in cross-border transactions. In 
practice, however, the ‘golden pillars’ of expediency, cost-effectiveness 
and commercial privacy dwindle to the tune of a tension between 
informality and formality.  This plots the primary issue surrounding 5

judicialisation being the trend by which arbitration imitates the courts 
and, predictably, not in stellar form. Arbitration on this wavelength has 
seen administrative layouts and procedures emphasising the antagonism 
between the parties and the mandatory nature of law  which attacks the 6

viability of arbitration where increasing levels of formality, legalism and 
costs  strain what should naturally be a matter of contract between 7

consenting parties dealt with efficiently, inexpensively and expediently.  8

 
In Westport Insurance Corp v Gordian Runoff Limited, Justice Heydon 
excellently, albeit glumly, positioned the crux of this issue. In a cursory 
tone directed to the matter at hand— he asserted: 

 The attractions of arbitration are said to lie in speed, cheapness, 
expertise and secrecy... [it] must be said that speed and cheapness are not 
manifest in the process to which the parties agreed. A commercial trial 
judge would have ensured more speed and less expense… [it] is unlikely 
that the arbitrators had any greater relevant expertise than a commercial 
trial judge. Secrecy was lost once the reinsurers exercised their right to 
seek leave to appeal. The proceedings reveal no other point of superiority 

 Luke Nottage, ‘In/formalisation and Glocalisation of International Commercial 5

Arbitration and Investment Treaty 

Arbitration in Asia’ in Joachim Zekoll, Moritz Bålz and Iwo Amelung (eds), 
Formalisation and Flexibilisation in  
 Dispute Resolution (Brill, 2014) 211, 214.

 Joachim Zekoll, Moritz Bålz and Iwo Amelung (eds), Formalisation and Flexibilisation 6

in Dispute Resolution (Brill, 2014) 96.

 Alan Redfern, ‘Stemming the Tide of Judicialisation of International Arbitration’ (2008) 7

2 World Arbitration & Mediation Review 21, 37.

 Tom Altobelli, ‘Mediation in the Nineties: The Promise of the Past’ (2000) 4 Macarthur 8

Law Review 141. Other than procedural aspects, judicialisation will also be enlivened 
when national courts are called upon to pass judgment on matters relating to arbitration.
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over conventional litigation [emphasis added]. 

As would be apparent, Heydon J laid bare and disparaged the hallmarks 
of speed, inexpensiveness, calibre and confidentiality which 
stereotypically were the ‘golden pillars’ to the use of arbitration here 
revealing that it certainly was not the case. Trakman and Montgomery 
almost mirror the sentiments of Heydon J in affirming that rather than 
providing a cost-efficient and internationally-accessible method of 
alternative dispute resolution, ICA has increasingly become formalistic, 
expensive and merely another inefficient step parties must engage in 
before litigation.  In like tone, Heydon J also, at least in this case, queries 9

the difference between traditional litigation and commercial arbitration 
red-flagging that arbitration is not functioning the way it was intended.  

These are the symptoms of a defective system  and, by extension, the 10

wean of arbitration towards formalisation— replicating national judicial 
procedures and their legal intricacies—  are part and parcel with the 11

trajectory. The immediate questions which follow are (1) whether 
international commercial arbitration is still a viable means of dispute 
resolution at all, and (2) has the judicial overtones crept in too far 
rendering the process indistinguishable and effectively a lacklustre 
intermediary? The answer is yes and no. Judicialisation has seen 
arbitration’s appeal and viability dwindle primarily from a costs point of 
view, although there are still fundamental differences between litigation 
and arbitration the latter being the sensible option in almost every 
occasion as we will discuss. 

 Leon Trakman and Hugh Montgomery, ‘The ‘Judicialization’ of International 9

Commercial Arbitration: Pitfall or Virtue?’ (2017) Leiden Journal of International Law 
405.

 Ibid 408. For the sake of charity, it must be stated that judicialisation, although a 10

growing concern, should not be treated as the crucible of arbitration’s problems. Even if 
streamlined proceedings are sometimes desirable, they are not expeditious if they 
oversimplify the applicable law, gloss over material facts, exclude expert testimony 
directed at clarifying both law and facts, and lead to protracted judicial review.

 Trakman and Montgomery (n 10) 405-406.11

!273

https://docs.google.com/document/d/1Cbdz0uHXudpKNWPMkhagOjcg6GrFh3K9M0sxQfwMOBU/edit%23bookmark=id.3znysh7
https://docs.google.com/document/d/1Cbdz0uHXudpKNWPMkhagOjcg6GrFh3K9M0sxQfwMOBU/edit%23bookmark=id.3znysh7


How the judicial creep appears will vary from tribunal to tribunal by 
virtue of arbitration agreements and intervention by national courts. 
Unfortunately, it is difficult to make definitive assessments of these 
symptoms due to the privacy afforded to these private arrangements, 
nonetheless Australia has been considered a prime model to explore 
judicial formalism in arbitration. Despite the shift in the Australian 
attitude towards greater ‘judicial support’ rather than ‘judicial 
intervention’ or the pro-arbitration position  there remains an overt 12

criticism of Australia being unduly judicialised highlighted by the 
puzzling predicament of not being a leading arbitration jurisdiction 
despite strong common law, rule of law  and a relatively efficient 13

system.  

A. Assessing Australia 
A broad indication of Australia’s judicialisation can immediately be 
associated with lengthy, costly, and overly complex pre-hearing, 
hearing, and post-hearing proceedings and awards.  Australia has a 14

good common law system and naturally the substance of that intertwines 
into it’s arbitral process too. However, critics of late have pinned 
particular weak spots to this end. For example, Garnett and Nottage 
posit that Australia’s conservative and particularised adoption of the 
United Nations Commission on International Trade Law 
(“UNCITRAL”) Model Law in 1989 spurred the sense of formalism we 
see today. They note Australia’s explicit rejection of progressive and 
seemingly sensible UNCITRAL clauses have been precursive to this 
examples of which include: the denial of a compromise power granting 

 James Allsop and Clyde Croft, ‘Judicial Support of Arbitration’ (Paper presented at the 12

APRAG Tenth Anniversary Conference, Melbourne, 28 March 2014) 4; James Allsop and 
Clyde Croft, ‘The Role of the Courts in Australia’s Arbitration Regime’ (Paper presented 
as part of Commercial CPD Seminar Series, Monash University, 11 November 2015) 2; 
Albert Monichino, ‘The Future of International Arbitration in Australia’ (2015) 5(1) 
Victoria University Law and Justice Journal 60

 Trakman and Montgomery (n 10) 410-411.13

 ibid 411.14
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power to tribunals to make ex-parte preliminary orders regarding interim  
measures;  the  restrictive  funnel  for  opting  out  of  the  Model  Law   15

and  wielding  the domestic enforcement mechanisms as part of our 
adoption of the New York Convention cautiously. 

There are proponents on either side of the tension although, arguably at 
the outset, the current position does not fit snugly under the ‘pro-
arbitration’ attitude Australia champions. While it is not fair to say that 
Australia fails to be completely pro-arbitration— it certainly argues that 
the balance between the ‘localisation’ and ‘delocalisation’ theories 
(stretching, by extension, to empowering party choices and the mobility 
of decision makers) are more limited than one would assume. 

Further, Justice Croft noted extra-judicially that Australian arbitrators, 
most of which account for barristers and former Judges, are accustomed 
to accept lengthy briefs, adopt formal proceedings and produce awards 
that resemble detailed common law decisions.  A looming concern which 16

remains in the hands of the parties by virtue of their arbitrator/s selection
— but— out of their hands when the process begins to roll. Responsively, 
the Australian Centre for International Commercial Arbitration 
(“ACICA”) expressly adopted an ‘overriding objective’ to circumvent the 
stigma and redirect the form of arbitral proceedings in Australia. The 
objective is found at clause 3 of the Arbitration Rules which states: 

 Richard Garnett and Luke Nottage, ‘The 2010 Amendments to the International 15

Arbitration Act: A New Dawn for Australia?’, (2011) 7(1) Asian International Journal 1, 
2-5, 8.

 Clyde Croft, Commercial Arbitration in Australia: The Past, The Present and the 16

Future (Research Discussion Paper, Chartered Institute of Arbitrators, 2011) 4. The 
perception is exemplified further as judicial intervention regarding the enforcement of 
arbitral awards as well. See Clyde Croft and James Allsop, ‘Judicial Support of 
Arbitration’ (Paper presented at the APRAG Tenth Anniversary Conference, Melbourne, 
28 March 2014) 1. Justice Allsop and Justice Croft again have criticised the “localisation” 
of ICA in Australia and how it undermines a transnational application by failing to 
properly balance judicial intervention while properly reflecting international best practice, 
values and codes.

!275



Clause 3.1: [the] overriding objective of these Rules is to provide 
arbitration that is quick, cost effective and fair, considering 
especially the amounts in dispute and complexity of issues or facts 
involved. 

Clause 3.2: By invoking these Rules the parties agree to accept the 
overriding objective and its application by the Arbitral Tribunal. 
[emphasis added]  17

The immediate flavour of the clause fits snugly under the umbrella of 
case management and it has been referred to as the ‘gold standard’ of 
idealised arbitration.  The clause effectively aims to build on ACICA’s 18

established practice of providing an effective, efficient and fair arbitral 
process  and mirrored the International Chamber of Commerce emphasis 19

on the time and cost efficiency of arbitration.  Fittingly, it also stemmed 20

from domestic case management principles that can be found in the Civil 
Procedure Act 2005 (NSW) , the Federal Court of Australia Rules 1974 21

(Cth)  and under the International Arbitration Act 1974 (Cth) which 22

describes arbitration as an “efficient, impartial, enforceable and timely 
method by which to resolve commercial disputes”.  Domestically these 23

all garnered support as the fundamental basis to ensure civil proceedings 
accorded to expediency, procedural and substantive justice and 
affordability. Weiniger affirms that if the problems of delay and 

 Australian Centre for International Commercial Arbitration, Arbitration Rules (2016) 17

Australian Centre for International Commercial Arbitration <https://acica.org.au/acica-
rules-2016/>.

 Trakman and Montgomery (n 10) 411.18

 Australian Centre for International Commercial Arbitration (n 18).19

 International Chamber of Commerce, ‘Techniques for Controlling Time and Costs in 20

Arbitration’, (2015) ICC  
 Publication No 861-1: International Chamber of Commerce 4.

 Civil Procedure Act 2005 (NSW) s 56.21

 Federal Court of Australia Rules 1974 (Cth) s 37M.22

 International Arbitration Act 1974 (Cth) s 39(2).23
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inefficiency can be solved, then you could address what 80% of people 
believe to be the biggest problem in arbitration today  so it seems that 24

the inclusion of this objective in the Arbitration Rules would be 
conducive to best practices internationally as well.  25

However, differently, Trakman and Montgomery posit that this alleged 
‘gold standard’ is still met with a continuing apprehension in Australia 
that its arbitration process is “convoluted and cumbersome” as a result of 
Australia’s entrenched judicial tradition of rigid common law reasoning 
despite the early, albeit particularised , adoption of both the Model Law 26

and its revisions in 2010. This is true to some extent, but it is also far too 
early to make entrenched claims about process 2016 onwards as it is far 
too early to tell whether the new Arbitration Rules will have influenced 
the stigma Australia suffered earlier on. 

What is certain, however, is that costs and delay (due to this sway of 
formality) is the fundamental issue of concern and disadvantage 
stretching over to Australia just as much as foreign jurisdictions 
evidenced by the Queen Mary University surveys taking place between 
2006 and 2010.  Although those results are quite aged, the recent 2015 27

Report released from the International Chamber of Commerce regarding 

 Angela Bilbow, The Hottest of Topics in International Arbitration (17 February 2016) 24

Commercial Dispute Resolution <https://www.cdr-news.com/categories/arbitration-and-
adr/6169-the-hottest-of-topics-in-international-arbitration>.

 Clyde Croft, Arbitration Law Reform and the Arbitration List of the Supreme Court of 25

Victoria (Discussion Paper, Law Council of Australia 2010) 25; Traxys Europe SA v. 
Balaji Coke Industry Pvt Ltd (No 2) [2012] FCA 276, 90 (Foster J). Justice Foster of the 
Federal Court of Australia and Justice Croft of the Victorian Supreme Court in favour of 
the objectives.

 Professors Richard Garnett and Luke Nottage contend Australia’s adoption of the 26

revised Model Law in 2010 leant towards conservatism and formalism by, inter alia, 
rejecting compromise powers permitting tribunals to make ex parte preliminary orders for 
interim measures; and further by restricting the scope for opting out of the Model Law.

 Paul Friedland and Loukas Mistelis, ‘2015 International Arbitration Survey: 27

Improvements and Innovations in International Arbitration’ (Survey, Queen Mary 
University of London and School of International Arbitration, 2015) 24-32.
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cultural reforms in ICA sternly asserted the concerns of costs  expressing 28

the continuity of such an issue. 

One final point to be holistic, as we have identified, Australia is not as 
strategically positioned in terms of geography as other leading arbitral 
bodies in the Asia-Pacific and often commentators have recourse to this 
as the lead problem. Arguably, however, it would be ignorant to consider 
the distance alone as the fundamental factor leading to Australia’s lack of 
appeal in ICA. In fact, the above-mentioned Queen Mary Arbitration 
Survey indicated that the “preference [of arbitration] is based on intrinsic 
features of the local legal system, such as neutrality and impartiality, 
rather than factors of personal convenience, such as the location of the 
arbitration venue”.  This will not speak to all private arrangements, but 29

will certainly contribute to dispelling criticism that location is the prime 
reason Australia fails to appeal in ICA. 

What remains the prevailing attitude of Australia’s ICA that it remains 
overly complex and falls short of international best practice by 
championing a lengthening and formalisation of ICA procedures, the 
replication of complex civil litigation proceedings and the preference of 
complex and nuanced awards.  Understanding the overt tones of 30

judicialisation in Australia, it is equally puzzling then to see that the 
ACICA remains a player in the game and commentary actually assumes 
that Australia is on the cusp of growth in this space.  This is the blanket 31

consideration that should be at the forefront of justifying the commercial 
necessity of ICA despite the movement away from what it may have been 

 Gerry Lagerberg and Loukas Mistelis, ‘International Arbitration: Corporate attitudes 28

and practices 2006’ (Survey, Queen Mary University of London and School of 
International Arbitration, 2006) 12; Paul Friedland and Loukas Mistelis, ‘2010 
International Arbitration Survey: Choices in International Arbitration’ (Survey, Queen 
Mary University of London and School of International Arbitration, 2010) 23.

 Friedland and Mistelis (n 26) 14.29

 Trakman and Montgomery (n 10) 413.30

 Whittaker et al (n 2) 42; Ryan (n 3).31
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intended to be. 

III. THE PERSISTING NEED  
                 FOR INTERNATIONAL ARBITRATION 
 There is reason to believe that judicialisation (or the gradual 
formalisation of alternative dispute resolution) is the natural trajectory of 
dispute resolution in an exponentially complex world of transactions. In 
suit, Nottage goes a little further to suggest that international commercial 
arbitration will likely remain characterised by ever-growing formalisation 
of international commercial arbitration.  32

The reason this ill-fated truth is not met with distress is the understanding 
that, at the end of the day, ICA is a commercial necessity and will 
continue to have a place as cross-jurisdictional corporate transactions 
show no signs of stagnating. The rule of thumb, however, is to strike a 
balance in the midst of addressing the looming issues. Chief Justice 
French opined extra-judicially that if, in the end, international arbitral 
processes came to resemble those of an inefficient and expensive national 
court, their disadvantages might begin to outweigh their advantages, even 
the advantage of privacy  but, in dissimilar tone, arbitration must not be 33

irreversibly guided by the dictates of time and cost so as to imperil the 
justice afforded to the detailed examination of documents, witnesses and 
awards.  34

On the other hand, Trakman and Montgomery suggest that selective 
aspects of judicialisation arguably add to the continued success of ICA.  35

For instance, parties must seek formal justice which does not derogate 

 Luke Nottage, A Weathermap for International Arbitration: Mainly Sunny, Some Cloud, 32

Possible Thunderstorms (Research Paper, The University of Sydney Law School, 2015) 1.

 Robert French, ‘International Commercial Dispute Resolution and the Place of Judicial 33

Power’ (Paper presented at the International Commercial Law and Arbitration Conference, 
Sydney, 22 August 2013) 7.

 Trakman and Montgomery (n 10) 408.34

 ibid.35
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from the flexibility essential to ICA underwritten by contract and consent. 
Without wanting to create a false dichotomy, Stipanowich considered that 
in the eyes of the user, the most fundamental value of arbitration is not 
efficiency, but the ability of users to tailor processes to serve particular 
needs.  Understandably both are important, but the take away point is 36

that ICA affords contract and consent as the compass directing private 
dispute resolution arrangements which can greatly assist the ends of each 
party catered to their arrangements rather than a one-size-fits-all 
approach. 
 
Apart from flexibility, there is a plethora of other notable points: the 
unique confidentiality of the process is also a key factor underpinning 
commercial interests when cross-border transactions involve jargon of 
trade secrets; the selectivity and perceived neutrality of party-appointed 
arbitrator creates a dispute mechanism where procedural fairness is 
anticipated; and, the finality of awards (in Australia, enforceable across 
157 sovereign states who are signatory to the New York Convention) 
certifying the legitimacy of the process. These hallmarks influence the 
use of arbitration and have perennially been an opportunity to escape 
‘conveyor justice’ in national courts and have active control into how the 
procedural and substantive functions play out.  Lastly, all of these 37

revered aspects aside, it cannot be disputed that the fundamental 
significance of international arbitration will always be the convenience 
and ease to address multi-jurisdictional and cross-border disputes.  38

There is a resounding unattractiveness to litigating under the civil 
procedure of another sovereign state so it cannot be disputed that ICA is 

 Thomas Stipanowich, ‘Arbitration: The ‘New Litigation’’ (2010) 1 University of Illinois 36

Law Review 1–2.

 Gerald F. Phillips, ‘Is Creeping Legalism Infecting Arbitration?’ (2003) 58(1) Dispute 37

Resolution Journal 2.

  Edmund Bao, ‘Arbitration Culture’ (Working Paper, Australian National University, 21 38

August 2017) 2. 
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and always has been a key dispute resolution tool which is principally 
unique from other avenues, the best practices of which will undeniably be 
contextual depending on the desires of the litigants and commercial 
necessity.  

A. Mitigating the Judicial Creep in Australia 
Nottage and Garnett consider that a bolder and more progressive stance in 
ICA would highlight Australia as a distinctive and forward-looking player 
in the field  although that does not mean that arbitration should lose sight 39

of its fundamental basis’ similar to the ones identified in Heydon J’s 
comments in Westport Insurance Corp v Gordian Runoff Limited  above. 40

Trakman and Montgomery aptly comment that the ingredients of best 
practice moving forward is comprised of a functional assessment of what 
both attracts and adds value to ICA, promotes it as a sustainable 
alternative to civil litigation, and facilitates the implementation of 
emerging and viable standards of international best practice.  41

Bao draws on the ‘town elder model’ illustrated by David Rivkin, 
President of the International Bar Association and Co-chair of the 
International Dispute Resolution Group at Debevoise and Plimpton, 
whereby arbitration is reminded of first principles where an arbitrator 
would simply listen to both sides of the dispute and decide the issues in 
question asking for information only where necessary.  Although, this 42

may be too reductionist of an approach for something which can be quite 
complex, it concisely packets the ideal that arbitration should pursue in 
Australia. 

Frankly, the immediate ways in which Australia can de-stigmatise and 

 Garnett and Nottage (n 15) 2-3.39

 (2011) 244 CLR 239, 288 (Heydon J).40

 Trakman and Montgomery (n 10) 417.41

 David Rivkin, ‘Towards a New Paradigm in International Arbitration: The Town Elder 42

Model Revisited’ (2014) 24(3) Arbitration International 375-381; Bao (n 36).
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resonate the growth of ICA is to circumvent and address the concerns 
expressed above. Challenging the exorbitance of costs by simplifying 
processes and demanding capped-costs agreements; further embracing 
technology to cull administration; ensuring a greater degree of flexibility 
with entry into and the shaping of the arbitration; and expediting 
procedure where possible— are all policy points that require a comb 
through to remove inefficiencies and aid the attractiveness of ICA in 
Australia. Kaplan, as a leading Hong Kong arbitrator, advocates for 
shorter, succinct and head-noted arbitral awards, shorter legal 
submissions and arguments, low-cost hearing rooms and judgments that 
dispense with typical common  law  quirks  such  as  procedural  histories  
and  legal  submissions   all  of  which  would culturally shift the stigma 43

Justices Croft and Alsop noted earlier.  

Something not overtly discussed is to involve more innovation into 
arbitration by way of information and transparency. Mcilwrath notes that 
as arbitral avenues become more propagated the choices of arbitrators 
will be paramount to the ends of private parties.  So affording parties 44

informed choices as to who is instructed, arbitrator performance, and full 
disclosure of information wherever possible will alleviate concerns and 
bolster the attractiveness of Australia’s arbitrators. Further, incorporating 
feedback into the aftermath of employing the services of arbitral 
institutions and ensuring the accountability of institutions will also assist 
the cultural shifts.  
   
Trakman and Montgomery also discuss the place of ‘specialisation’ by 
way of a single ICA institution and subsets of specialist divisions (i.e. 
telecommunications, energy and resources etc.) to promote the expertise 
of arbitral proceedings which would certainly be an interesting and 
unique development as well.  

 Andrew Maher and Alex Price, Past and Future of International Arbitration in 43

Australia (16 March 2015) Lawyers Weekly <www.lawyersweekly.com.au/opinion/
16275-past-and-future-of-internationalarbitration-in-australia>.

 Trakman and Montgomery (n 10) 419.44
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Australia, as of recently, is actually well placed to pursue these ends as 
ACICA’s new Arbitration Rules build on the established practice of 
providing an effective, efficient and fair arbitral process by include 
provisions on consolidation and joinder, the conduct of legal 
representatives, along with the introduction of an expedited procedure for 
lower value or urgent matters commenced.  Granted the new Arbitration 45

Rules were introduced in 2016, it may be too early to sense the 
developments— however key opinion leaders have all expressed 
optimism for Australia’s growth particularly with the rise of ‘investor-
state arbitration’ and Australia being selected as joint host to the 
International Council for Commercial Arbitration in 2018.  Time will 46

tell where Australia will be positioned in due course but the spotlight will 
certainly be drawn onto the developments. 

IV. CONCLUSION 
 Although, judicialisation has permeated parts of the system— 
some of which have been improved, others of which have not— it is 
undeniable to see the persisting need for the avenue of ICA within 
international commerce and the same is true for Australia. Despite the 
nation’s shortcomings on this front, it is on the cusp of immense growth 
seeing through a series of legal and culturally significant changes over the 
past decade which have creatively targeted what Australia regards as ‘best 
practices’ stemming from a strong rule of law and common law tradition.  

As the New Rules continue to unravel and be employed in arbitral 
agreements into the future, it can be anticipated that Australia, like its 
counterparts in the Asia-Pacific, can anticipate to be regarded as a first-
rate, arbitration-friendly jurisdiction and a desirable situs of ICA  but not 47

without addressing some engrained tensions by way of our common law 
traditions seeping into the realm of arbitration as commonly understood.

 Australian Centre for International Commercial Arbitration (n 18).45

 Whittaker et al (n 2) 42; Ryan (n 3).46

 Whittaker et al (n 2) 58.47
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HOW BAD LAW MAKES HARD CASES: A NOTE ON 
TAYLOR V A NOVO 

Andreas Wildner 

INTRODUCTION 
 The facts of Taylor v A. Novo (UK) Ltd  are as follows: On 27 1

February 2008, Cindy Taylor (primary victim) was injured in a work 
accident caused by the negligence of her employer “Novo” (defendant). 
As a result of this accident, Cindy Taylor sustained injuries to her head 
and left foot. She appeared to make a good recovery. However, on 19 
March 2008, due to deep vein thrombosis and consequent pulmonary 
emboli, which themselves were consequences of the injury sustained in 
the work accident, she suddenly collapsed and died at home. Cindy 
Taylor’s daughter, Crystal Taylor (secondary victim), who had not 
witnessed the work accident, witnessed her mother’s collapse and death 
and suffered post-traumatic stress disorder. 

Crystal Taylor had brought a claim against Novo for damages for the 
psychiatric harm she sustained as a secondary victim of Novo’s 
negligence. The trial judge allowed the claim, holding that all the relevant 
criteria  were satisfied since the operative “event” was the collapse, not 2

the original accident, and the fact that Novo’s negligence caused both the 
accident and collapse was irrelevant to the collapse being the operative 
“event” .  3

 Taylor v A Novo (UK) Ltd, [2013] 3 WLR 989 (EWCA Civ 2013).1

 Ibid. at [2].2

 Ibid. at [19].3
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The Court of Appeal allowed the appeal, thus overturning the trial judge’s 
decision . The sole judgment, given by Lord Dyson MR, was based on 4

the following reasoning: 

1) Based on dicta by Lord Steyn in Frost , this area of law should 5

not be developed any further by the courts . 6

2) With regards to the criteria for this claim, the relevant “event” is 
the accident, not the collapse , and the relevant criteria within the 7

current law cannot be stretched so far as to include this event . 8

This case note will focus on the first premise of this argument. It will 
argue that (1) on the facts of this particular case, it is doubtful whether 
Lord Steyn’s dicta really prevent the finding of a duty of care on part of 
Novo; and (2) more generally, that Lord Steyn’s dicta should be rejected 
or, at least, revisited.  

1. THE LIMITS CREATED BY LORD STEYN’S DICTA 
This section will argue (1) that Lord Steyn’s dicta restrict the 

development of new legal categories, rather than the accommodation of 
new factual scenarios within existing legal categories; and (2) that the 
trial judge’s decision in Taylor v A Novo represents an instance of the 
latter which means that it is permissible and, thus, that Lord Dyson MR’s 
reasoning is flawed. 
Lord Dyson MR relied on a dictum by Lord Steyn in Frost to the effect 
that the law in the area of liability for psychiatric harm sustained by 

 Ibid. at [36] (Lord Dyson MR), [37] (Moore-Bick LJ); and [38] (Kitchin LJ).4

 White v Chief Constable of South Yorkshire, [1999] 2 AC 455 (UKHL 1998).5

 Taylor v A Novo (UK) Ltd, [2013] 3 WLR 989 (EWCA Civ 2013) at [31], [24].6

 Ibid. at [32].7

 Ibid. at [30].8
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secondary victims should not be further developed by analogy and 
incrementalism (“thus far and no further”) .  9

However, while Lord Steyn appeared to regard the legal categories, or 
“tests”, within this area of law as settled, he seemed to allow for 
development of the law through accommodation of new factual scenarios, 
e.g. if developments in scientific knowledge command it.  He stated that 10

“courts of law must act on the best medical insight of the day”  and, in a 11

different case, he said that it is “an uncontroversial point” that courts 
“cannot ignore advances” in this respect . 12

An even broader understanding of Lord Steyn’s dicta is supported by the 
later strike-out case of W v Essex County Council  where the House of 13

Lords were confronted with a potentially new factual scenario: parents 
suffered psychiatric illness when they learned that a foster child, wrongly 

 Ibid. at [31] and [24].9

 White and Others v. Chief Constable of South Yorkshire and Others, [1999] 2 AC 455 10

(UKHL 1998) per Lord Steyn at p. 500C-D, cited in Taylor v A Novo (UK) Ltd, [2013] 3 
WLR 989 (EWCA Civ 2013) at [8]. “[t]he only prudent course is to treat the pragmatic 
categories as reflected in authoritative decisions such as the Alcock case [1992] 1 AC 310 
and Page v Smith [1996] AC 155 as settled for the time being but by and large to leave 
any expansion or development  
in this corner of the law to Parliament. In reality there are no refined analytical tools 
which will enable the courts to draw lines by way of compromise solution in a way which 
is coherent and morally defensible. It must be left to Parliament to undertake the task of 
radical law reform.”

 White v Chief Constable of South Yorkshire, [1999] 2 AC 455 (UKHL 1998) at p. 492,11

 King v Bristow Helicopters Ltd. (Scotland); In Re M, [2002] 2 AC 628 (UKHL 2002) at 12

[25].

 W v Essex County Council, [2001] 2 AC 592 (UKHL 2000); Lord Dyson MR’s 13

discussion of this decision (Taylor v A Novo (UK) Ltd, [2013] 3 WLR 989 (EWCA Civ 
2013) at [14] and [34]) focused on the “concept of the ‘immediate aftermath’ of an 
incident”. This relates to the second limb of Lord Dyson MR’s reasoning, Lord Dyson MR 
dismissing the case as irrelevant to the present case. Yet W v Essex County Council is of 
considerable significance for the, logically prior, step of understanding the scope of Lord 
Steyn’s dictum in White v Chief Constable of South Yorkshire, [1999] 2 AC 455 (UKHL 
1998)., i.e. the first limb of the reasoning.
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placed with them due to the council’s social worker’s negligence, had 
abused their children. The issue was whether, since the parents learned 
about the abuse only some time after it had occurred, there could be said 
to have been spatial and temporal proximity between the abuse (the 
relevant event) and the learning of it. According to Lord Slynn, the case 
would turn on whether, in the particular factual situation, the parents 
could be said to have learned about the abuse (and sustained the shock) in 
the “immediate aftermath” of the incident and, thus, to satisfy the 
requirement of temporal and spatial proximity . His Lordship held that 14

this would at least be arguable  and, therefore, the claim should proceed 15

to trial. The concept of immediate aftermath appears to be irrelevant to 
Taylor v A Novo  but it is important to note how Lord Slynn, in light of 16

Lord Steyn’s earlier judgment in Frost, emphasized the need for 
flexibility in dealing with new factual scenarios . It is of some 17

significance that Lord Steyn himself, in this very case, agreed with Lord 
Slynn’s speech .  18

The trial judge in Taylor v A Novo had concluded that the “point at issue 
had not been previously decided” , a conclusion that Lord Dyson MR 19

tacitly appeared to accept. The issue of what the law should regard as 

 W v Essex County Council, [2001] 2 AC 592 (UKHL 2000) at p. 601F-G.14

 Ibid. at p. 601G-602A.15

 Taylor v A Novo (UK) Ltd, [2013] 3 WLR 989 (EWCA Civ 2013) at [34].16

 W v Essex County Council, [2001] 2 AC 592 (UKHL 2000) at p. 600B-C. […] it is 17

right to recall that in McLoughlin v O'Brian Lord Scarman, at p 430C-E, recognised the 
need for flexibility in dealing with new situations not clearly covered by existing 
decisions; that in Page v Smith [1996] AC 155, 197G Lord Lloyd of Berwick said that 
once it was accepted  
that the defendant could foresee that his conduct would expose the claimant  
to personal injury "there is no justification for regarding physical and psychiatric injury as 
different 'kinds of damage'"; that in this still developing area the courts must proceed 
incrementally: Caparo Industries pic v Dickman [1990] 2 AC 605.

 Ibid. at p. 602A.18

 Taylor v A Novo (UK) Ltd, [2013] 3 WLR 989 (EWCA Civ 2013) at [19].19
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operative “event” should, of course, be classified as legal. However, it is 
not an expansion of the legal categories but rather the accommodation of 
a “new situation not clearly covered by existing decisions” (Lord Slynn, 
see above) within existing legal categories (as permitted by the judgments 
of Lord Scarman in McLoughlin v O'Brian and Lord Slynn in W v Essex 
CC). Therefore, Lord Dyson MR’s reasoning  that the trial judge had 20

extended the scope of liability to secondary victims in a way prohibited 
by Lord Steyn’s dicta in Frost seems to be flawed.  

From this it follows that, since Lord Dyson MR’s first premise appears to 
be wrong, the second step in his argument does not work and the whole 
argument, as well as the outcome of the case, needs to be revisited. 

2. THE REASONS GIVEN BY LORD STEYN  
This section will argue that the reasons given by Lord Steyn to 

support the conclusion that the law should not be extended any further are 
problematic and should be rejected. 

Lord Steyn stated that there are “at least” four reasons for treating 
psychiatric harm differently from other personal injury : 21

1) there is the complexity of drawing the line between 
acute grief and psychiatric harm. […] there is greater 
diagnostic uncertainty […]. […] expert evidence is 
required […]. 

2) the unconscious effect of the prospect of compensation 
on potential claimants. […] where there is […] a 
prospect of recovery of compensation, psychiatric 
harm is repeatedly encountered and often endures until 
the process of claiming compensation comes to an end 

 Ibid. at [31].20

 White v Chief Constable of South Yorkshire, [1999] 2 AC 455 (UKHL 1998) at p. 21

493-4.
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[…]. The litigation is sometimes an unconscious 
disincentive to rehabilitation. […] 

3) The abolition or a relaxation of the special rules 
governing the recovery of damages for psychiatric 
harm would greatly increase the class of persons who 
can recover damages  
 […] in cases of pure psychiatric harm there is 
potentially a wide class of plaintiffs involved. […]  

4) the imposition of liability for pure psychiatric harm in 
a wide range of situations may result in a burden of 
liability on defendants which may be disproportionate 
to tortious, conduct. 

Those rationales, which underlie Lord Steyn’s dictum in Frost and, 
therefore, the basis of Lord Dyson MR’s judgment, are unconvincing.  

The first reason he doubted himself, admitting that ‘on its own this factor 
may not be entitled to great weight and may not outweigh the 
considerations of justice supporting genuine claims in respect of pure 
psychiatric injury.’  Lord Steyn’s skepticism in respect of scientific 22

expertise and diagnostic certainty seems increasingly outdated, especially 
in light of Lord Steyn’s abovementioned dicta that courts must take into 
account scientific advances in this field. 

In his second reason, based on the notion of “compensation neurosis”, 
Lord Steyn relies on the case James v Woodall Duckham Construction 
Co. Ltd . In this case, Salmon LJ gave the leading judgment, relying 23

heavily on expert evidence which said: ‘I do not think that these 
[symptoms] can now be expected to clear until his action has been 
settled, following which I do not think there will be left any persisting 

 Ibid. at p. 493.22

 James v Woodall Duckham Construction Co. Ltd, [1969] 1 WLR 903 (EWCA Civ 23

1969).
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serious disability’ . He further mentioned a statement that the plaintiff 24

was told through his agent (apparently his solicitors), who had received a 
different expert’s report to the same effect: ‘[…] as soon as [your claim] 
is disposed of you will be able to pursue your usual avocation’.  25

In 1995, three years before the decision in Frost, the Journal of 
Psychosomatic Research published an article by George Mendelson on 
the phenomenon of compensation neurosis. According to his findings, 
‘the frequently expressed expectation that the patient will be 'cured by a 
verdict' is thus very often incorrect.’  He stated that ‘the concept of 26

compensation neurosis, […] is simplistic and false’  and that the 27

continued usage of labels as ‘compensation neurosis’ ‘reflects more on the 
attitudes and biases of those who utilize them than on the subjects thus 
characterized’ . Regardless of whether Lord Steyn actually knew about 28

this article (he presumably did not), it is obvious that the scientific state 
of knowledge in James, which was to some extent reflecting the 19th 
century hostility towards psychiatric injury claims , was outdated by the 29

time when Frost was decided. It was even more so by the time of Taylor v 
A Novo and, accordingly, should not have formed part of the basis of Lord 
Dyson’s decision. 

The third and fourth reasons are the core of Lord Steyn’s reasons: the 
restriction of the class of potential claimants and, therefore, the burden of 

 Ibid. at p. 907.24

 Ibid. at p. 907.25

 George Mendelson, “Compensation Neurosis’ Revisited Outcome Studies of the Effects 26

of Litigation,” Journal of Psychosomatic Research 39, no. 6 (1995): 695–706; at p. 703.

 Ibid. at p. 704.27

 Ibid. at p. 705.28

 See, e.g., Victorian Railways Commissioners v Coultas, (1888) 13 App. Cas. 222 29

(UKPC 1888), a famous case representing the ‘old’ approach towards psychiatric injury 
claims, the departure from which began with the famous case of Dulieu v White, [1901] 2 
KB 669 (EWHC KB 1901). 
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liability on defendants on grounds of policy reasons. This is the so-called 
floodgates argument. This argument is not only problematic in general , 30

but it should also be rejected specifically with respect to the current law 
of liability for psychiatric injury of secondary victims of negligence.  
Most developments of the law are preceded by the fear that these very 
developments would effect an unmanageable increase in claims. An 
example of this is the law of liability for psychiatric injury of primary 
victims. The two cases Victorian Railways and Dulieu v White concerned 
essentially identical facts: a woman, apprehending to be killed by the 
impact of an approaching train/van, sustains a severe shock which, in 
turn, causes physical illness and a miscarriage . In the Victorian 31

Railways case, Sir Richard Couch, delivering the judgment of the Privy 
Council, argued that allowing a claim for psychiatric injury caused by the 
fright of seeing a train approaching and apprehending to be killed would 
unduly ‘extend the liability’. It might lead to claims ‘not only in such a 
case […] but in every case where an accident caused by negligence had 
given a person a serious nervous shock’ and a ‘wide field [would be] 
opened for imaginary claims’ . Only thirteen years later, in Dulieu v 32

White the opposite decision was reached (with Kennedy J explicitly 
refusing to follow the decision in Victorian Railways and disapproving 
the very passage quoted above as well as referring to other cases 
criticising Victorian Railways ). Later, Page v Smith  completely 33 34

 For a powerful rejection of the floodgate argument see Lord Scarman’s speech in 30

McLoughlin v O’Brian, [1983] 1 AC 410 (UKHL 1982) at p. 430-1.

 Victorian Railways Commissioners v Coultas, (1888) 13 App. Cas. 222 (UKPC 1888) at 31

p. 223 – 224; Dulieu v White, [1901] 2 KB 669 (EWHC KB 1901) at p. 672; the 
miscarriage in Victorian Railways is not mentioned in the report itself but it is referred to 
in the judgment of Kennedy J in Dulieu v White at p.676. However, the plaintiff in 
Victorian Railways clearly suffered some physical illness as consequence of the nervous 
shock. 

 Victorian Railways Commissioners v Coultas, (1888) 13 App. Cas. 222 (UKPC 1888) at 32

p. 225-6.

 Dulieu v White, [1901] 2 KB 669 (EWHC KB 1901) at p. 677-678.33

 Page v Smith, [1996] 1 AC 155 (UKHL 1995).34
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removed the requirement that some physical harm must have resulted 
from the negligent act. However, despite this extension of liability, it does 
not seem that the “floodgates” have been opened. The argument that the 
fears of opening the floodgates rarely come true is also made by Teff  35

(citing Fleming ). 36

The Law Commission in 1997 published a report on liability for 
psychiatric illness . Being fully aware, and in favour, of the floodgates 37

argument , the Commission nevertheless regarded the current law as 38

‘unduly restrictive’ . They suggested dispensing with the criteria of 39

closeness in time and space to the accident or its aftermath and of sudden 
appreciation through unaided senses .  40

The Law Commission, in this respect, follows the Australian approach.   41

 Harvey Teff, “Liability for Negligently Inflicted Psychiatric Harm: Justifications and 35

Boundaries,” Cambridge Law Journal 57, no. 1 (March 1988): 91–122, at p. 121 “[…] 
the experience in the statutory Australian jurisdictions has not borne out fears of 
becoming swamped by unmeritorious claims in the wake of relaxing the requirements of 
actionability; nor has the experience with such claims in the most liberal American 
jurisdictions figured in the complaints and conservative reform efforts of the defence 
interests. Perhaps the fears are after all largely imaginary, certainly exaggerated.”

 J.G. Fleming, Tort Law Review, 1994, 202; at p. 204.36

 Law Commission, “Liability for Psychiatric Illness. Item 2 of the Sixth Programme of 37

Law Reform: Damages,” Law Commission Report No. 249 (London: Law Commission, 
1997).

 Ibid. at [6.8].38

 Ibid. at [6.10].39

 Ibid. at [6.16] and [6.10]. “[…] the most acceptable method of [limiting the potential 40

number of claimants] is […] by reference to their connection with the immediate victim. 
Provided that the requirement for a close tie of love and affection between the plaintiff 
and the immediate victim is retained, the main floodgates objection […] is limited.”

 Jaensch v Coffey, (1984) 155 CLR 549 (High Court of Australia 1984) at p. at 555. 41

“Where the relationship between the person killed or physically injured and the person 
who suffers nervous shock is close and intimate, not only is there the requisite proximity in 
that respect, but it is readily defensible on grounds of policy to allow recovery.”
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This approach was endorsed in the later Australian case of Gifford v 
Strang Patrick  where the Australian High Court allowed children to 42

recover for psychiatric injury sustained when they learned that their father 
had died in a work accident. The children had not witnessed the accident 
and, in fact, did not see their father’s body or the scene of the accident at 
all. They were merely informed of it, later on the same day. However, 
Gleeson CJ held that this made no difference.  43

In a more general context, not specifically of Australian law, Mullany  44

provides further reasons for rejecting the floodgates argument. He argues 
that the “normal” control mechanism relating to physical injury and other 
common law claims are perfectly adequate for psychiatric injury claims 
as well  and that psychiatric injury claims are automatically limited 45

because “the incontrovertible medical fact of the matter is that the 
psychiatric equilibrium of the vast majority of community members is not 
disturbed by even the most severe traumatic stimuli” . 46

While the floodgates argument is, by its nature, a matter of speculation 
rather than a definite and decisive line of argument, it cannot be ignored 

 Gifford v Strang Patrick Stevedoring, (2003) 214 CLR 269 (High Court of Australia 42

2003).

 Ibid. at [12]. “[…] children form an obvious category of people who might be expected 43

to be at risk of the kind of injury in question. Where there is a class of person, such as 
children, who are recognised, by the law, and by society, as being ordinarily in a 
relationship of natural love and affection with another class, their parents, then it is not 
unreasonable to require that an employer of a person in the second class, whose acts or 
omissions place an employee at risk of physical injury, should also have in contemplation 
the risk of consequent psychiatric injury to a member of the first class.’

 Nicholas Mullany, “Psychiatric Damage in the House of Lords--Fourth Time Unlucky. 44

Page v. Smith,” Journal of Law and Medicine 3 (1995): 112.

 Ibid. at p. 119: “There is nothing to suggest that the normal interlocutory mechanism 45

designed to excise baseless physical injury and other types of common law claims are 
somehow inadequate in psychiatric injury proceedings. Psychiatric injury is not a 
nebulous ailment: it is a broad recognisable medial category, of which there are numerous 
identified subcategories.”

 Ibid. at p. 118-9.46
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that a considerable body of medical and legal experts considers it (in the 
way Lord Steyn stated it) as plainly wrong. This, in turn, leads to the 
conclusion that all of Lord Steyn’s four reasons are highly problematic. 
Yet, the reasoning of Lord Dyson MR in Taylor v A Novo shows that 
these dicta still form a cornerstone of this area of law. It follows that there 
is urgent need to reconsider Lord Steyn’s dicta. 

CONCLUSION 
 Lord Scarman said in McLoughlin : “The real risk to the 47

common law is not its movement to cover new situations and new 
knowledge but lest it should stand still, halted by a conservative judicial 
approach.” Sadly, this risk appears to have materialized in Taylor v A 
Novo. Given that the law on negligence should develop “incrementally 
and by analogy with established categories”  it seems questionable 48

whether such a judicial bar (especially with respect to new factual 
scenarios: see above) can, or should, be imposed at all. More importantly, 
however, the specific reasons given by Lord Steyn do not stand up to 
closer scrutiny and, accordingly, should be rejected. It is to be hoped that 
this area of law will be revisited in the near future and that the courts will 
use such an opportunity to remedy the flaws in the current law.

 McLoughlin v O’Brian, [1983] 1 AC 410 (UKHL 1982) at p.430D.47

 Brennan J in Sutherland Shire Council v. Heyman, (1985) 60 ALR 1 (High Court of 48

Australia 1985) cited by Lord Bridge in Caparo Industries v Dickman, [1990] 2 AC 605 
(UKHL 1990) at 618D.
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